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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch af f i r med 

j udgment s of  convi ct i on ent er ed by t he Mi l waukee Count y Ci r cui t  

Cour t ,  Judge Pat r i c i a D.  McMahon,  af t er  a j ur y f ound Ri char d 

Lavon Deadwi l l er  ( Deadwi l l er )  gui l t y of  t wo count s of  second-

degr ee sexual  assaul t  by use of  f or ce,  cont r ar y t o Wi s.  St at .  

§ 940. 225( 2) ( a)  ( 2005- 06) . 2  Dur i ng Deadwi l l er ' s t r i al ,  Wi sconsi n 

                                                 
1 St at e v.  Deadwi l l er ,  2012 WI  App 89,  343 Wi s.  2d 703,  820 

N. W. 2d 149.    

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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St at e Cr i me Lab anal yst  Ronal d G.  Wi t ucki  ( Wi t ucki )  t est i f i ed 

t hat  an out - of - st at e l ab,  Or chi d Cel l mar k ( Or chi d) ,  anal yzed 

vagi nal  and cer v i cal  swabs t aken f r om t he t wo vi ct i ms,  Kr i st i na 

S.  and Chant ee O.   Or chi d pr oduced DNA pr of i l es of  semen f ound 

on t he vi ct i ms'  swabs.   Af t er  r ecei v i ng t he DNA pr of i l es f r om 

Or chi d,  Wi t ucki  ent er ed t he DNA pr of i l es i nt o t he DNA dat abase,  

whi ch r esul t ed i n a mat ch t o Deadwi l l er .   No one f r om Or chi d 

t est i f i ed at  Deadwi l l er ' s t r i al .   The j ur y convi ct ed Deadwi l l er  

of  t wo count s of  second- degr ee sexual  assaul t  by use of  f or ce.   

Deadwi l l er  appeal ed,  ar gui ng t hat  hi s r i ght  t o conf r ont at i on was 

vi ol at ed when t he ci r cui t  cour t  al l owed Wi t ucki  t o r el y on t he 

DNA pr of i l es pr oduced by Or chi d.   The Conf r ont at i on Cl ause 

pr ohi bi t s t he i nt r oduct i on of  t est i moni al  hear say of  a wi t ness 

who i s absent  f r om t r i al  unl ess t he wi t ness i s unavai l abl e and 

t he def endant  had t he pr i or  oppor t uni t y t o cr oss- exami ne t he 

wi t ness.   Cr awf or d v.  Washi ngt on,  541 U. S.  36,  51,  59 ( 2004) .   

The cour t  of  appeal s af f i r med,  concl udi ng t hat  Deadwi l l er ' s 

r i ght  t o conf r ont at i on was not  vi ol at ed because t he DNA pr of i l es 

pr oduced by Or chi d wer e not  t est i moni al  under  Wi l l i ams v.  

I l l i noi s,  567 U. S.  ___,  132 S.  Ct .  2221 ( 2012) .   St at e v.  

Deadwi l l er ,  2012 WI  App 89,  ¶14,  343 Wi s.  2d 703,  820 

N. W. 2d 149.   We af f i r m t he cour t  of  appeal s.    

¶2 We concl ude t hat  on t he f act s of  t hi s case,  Wi t ucki ' s  

t est i mony di d not  v i ol at e Deadwi l l er ' s r i ght  t o conf r ont at i on.   

Appl y i ng t he var i ous r at i onal es of  Wi l l i ams,  a maj or i t y of  t he 

Uni t ed St at es Supr eme Cour t  woul d come t o t he same concl usi on as 

i n Wi l l i ams,  t hat  t he exper t ' s  t est i mony di d not  v i ol at e t he 
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def endant ' s r i ght  t o conf r ont at i on.   Mor eover ,  Deadwi l l er  di d 

not  chal l enge t he subst ance of  Wi t ucki ' s  t est i mony because hi s  

def ense was t hat  t he i nt er cour se di d occur  but  t hat  t he v i ct i ms 

consent ed.      

¶3 Fur t her ,  assumi ng ar guendo t hat  t he admi ssi on of  

Wi t ucki ' s  t est i mony vi ol at ed Deadwi l l er ' s r i ght  t o 

conf r ont at i on,  we concl ude t hat  t he er r or  was har ml ess i n l i ght  

of  t he def endant ' s pr evi ous admi ssi ons of  sexual  i nt er cour se 

wi t h t he v i ct i ms and t he f act  t hat  t hr oughout  t he pr oceedi ngs,  

he mai nt ai ned a def ense t hat  t he v i ct i ms consent ed.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶4 On August  27,  2007,  Deadwi l l er  was char ged wi t h one 

count  of  second- degr ee sexual  assaul t  by use of  f or ce i n 

v i ol at i on of  Wi s.  St at .  § 940. 225( 2) ( a) .   The compl ai nt  al l eged 

t hat  on Jul y 12,  2006,  Deadwi l l er  sexual l y assaul t ed Kr i st i na S.  

by st r i k i ng her  i n t he head,  f or c i ng her  t o t he gr ound,  and 

f or ci ng her  t o have sexual  i nt er cour se.   On Oct ober  4,  2007,  

Deadwi l l er  was char ged i n a separ at e case wi t h one count  of  

second- degr ee sexual  assaul t  by use of  f or ce cont r ar y t o Wi s.  

St at .  § 940. 225( 2) ( a) .   The compl ai nt  al l eged t hat  on August  12,  

2006,  Deadwi l l er  sexual l y assaul t ed Chant ee O.  by gr abbi ng her  

f r om behi nd,  punchi ng her  i n t he j aw,  f or c i ng her  t o t he gr ound,  

and f or ci ng her  t o have sexual  i nt er cour se. 3   

                                                 
3 The case i nvol v i ng Kr i st i na S.  was assi gned ci r cui t  cour t  

case number  2007CF4140.   The case i nvol v i ng Chant ee O.  was 
assi gned ci r cui t  cour t  case number  2007CF4858.   On Oct ober  25,  
2007,  t he c i r cui t  cour t  gr ant ed t he St at e' s mot i on t o 
consol i dat e t he cases.    
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¶5 On Mar ch 26,  2008,  t he St at e f i l ed a mot i on i n l i mi ne 

seeki ng a r ul i ng t hat  t he t est i mony of  Wi t ucki  woul d be 

admi ssi bl e at  t r i al .   The mot i on conf i r med t hat  Wi t ucki  was not  

t he anal yst  who devel oped t he DNA pr of i l es f r om t he semen 

r ecover ed on t he vi ct i ms'  vagi nal  and cer vi cal  swabs.   However ,  

Wi t ucki  ent er ed Or chi d' s DNA pr of i l es i nt o t he DNA dat abase and 

obt ai ned a mat ch t o Deadwi l l er .   Ther eaf t er ,  Wi t ucki  r ecei ved a 

buccal  ( cheek)  swab f r om Deadwi l l er  and compar ed t he new sampl e 

t o t he Or chi d DNA pr of i l es,  agai n r esul t i ng i n a mat ch.   The 

St at e ar gued t hat  Wi t ucki  i ndependent l y concl uded t hat  

Deadwi l l er  was a mat ch f or  t he DNA r ecover ed f r om t he vi ct i ms 

and t hat  " [ a]  def endant ' s conf r ont at i on r i ght  i s  sat i sf i ed i f  a 

qual i f i ed exper t  t est i f i es as t o hi s or  her  own i ndependent  

opi ni on,  even i f  t he opi ni on i s based i n par t  on t he wor k of  

anot her . "   St at e v.  Bar t on,  2006 WI  App 18,  ¶20,  289 

Wi s.  2d 206,  709 N. W. 2d 93 ( c i t i ng St at e v.  Wi l l i ams,  2002 WI  

58,  ¶¶9,  11,  253 Wi s.  2d 99,  644 N. W. 2d 919) . 4  Deadwi l l er  

opposed t he St at e' s mot i on,  ar gui ng t hat  he was ent i t l ed t o 

conf r ont  t he Or chi d anal yst s who compl et ed t he DNA pr of i l es on 

t he vi ct i ms'  swabs.   The ci r cui t  cour t  r ul ed t hat  under  Bar t on 

and St at e v.  Wi l l i ams,  Wi t ucki  woul d be per mi t t ed t o t est i f y  

about  t he DNA r esul t s,  assumi ng t he pr oper  f oundat i on and 

cr edent i al s wer e pr esent ed.    
                                                 

4 I n t hi s case,  we r el y on t wo di f f er ent  cases wi t h t he name 
" Wi l l i ams" :  Wi l l i ams v.  I l l i noi s,  567 U. S.  ___,  132 S.  Ct .  2221 
( 2012) ,  and St at e v.  Wi l l i ams,  2002 WI  58,  253 Wi s.  2d 99,  644 
N. W. 2d 919.   As Wi l l i ams v.  I l l i noi s i s much mor e i mpor t ant  t o 
our  anal ysi s,  i t  wi l l  be r ef er r ed t o as " Wi l l i ams. "   We r ef er  t o 
t he ot her  case as " St at e v.  Wi l l i ams. "   
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¶6 I n pr epar at i on f or  t r i al ,  Deadwi l l er  hi r ed an exper t  

t o r evi ew t he DNA evi dence i n t hi s case,  and t he t r i al  was 

del ayed sever al  t i mes because Deadwi l l er ' s exper t  had not  

compl et ed hi s anal ysi s.   At  a pr et r i al  conf er ence on Mar ch 26,  

2008,  Deadwi l l er  r epor t ed t hat  he want ed t o go f or war d wi t h t he 

t r i al  even t hough he had not  r ecei ved t he exper t ' s  anal ysi s.   

The ci r cui t  cour t  conf i r med t hat  Deadwi l l er  want ed t o pr oceed t o 

t r i al  wi t hout  hi s exper t :  

THE COURT:   The quest i on i s do you want  t o go t o 
t r i al  and wai ve your  r i ght ,  gi ve up 
your  r i ght  t o have t hi s exper t  who i s 
wor ki ng on some i nf or mat i on,  or  shal l  
we set  anot her  dat e so your  exper t  can 
compl et e t he wor k he st ar t ed.  .  .  .  

THE DEFENDANT:   I  want  t o go t o t r i al .  

THE COURT:   You want  t o go t o t r i al  on Monday 
wi t hout  an exper t .  

THE DEFENDANT:   Yes.     

The St at e t hen added t hat  Deadwi l l er ' s deci s i on was r easonabl e 

because " Deadwi l l er ' s made st at ement s admi t t i ng sexual  

i nt er cour se.  .  .  .  I t ' s  goi ng t o be i n my vi ew a cr edi bi l i t y  

case,  so I  t hi nk t hi s i s a r easonabl e deci s i on i f  he want s a 

speedy t r i al . "   Deadwi l l er  agr eed wi t h t he pr osecut or  t hat  t he 

mai n i ssue i n t he case was whet her  t he women consent ed or  

whet her  he f or ced t hem t o have i nt er cour se:   " I  agr ee wi t h [ t he 

pr osecut or ]  100 per cent . "   I n ot her  wor ds,  even bef or e t he t r i al  

began,  Deadwi l l er ' s def ense was t hat  t he women consent ed t o t he 

i nt er cour se.   He di d not  chal l enge t hat  hi s DNA was f ound i n t he 

v i ct i ms.        
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¶7 On Apr i l  7,  2008,  Deadwi l l er ' s j ur y t r i al  began.   The 

j ur y hear d t est i mony f r om Kr i st i na S. ,  Chant ee O. ,  a sexual  

assaul t  nur se,  sever al  pol i ce of f i cer s,  Wi t ucki ,  and Deadwi l l er .   

Kr i st i na S.  t est i f i ed t hat  on Jul y 12,  2006,  she had an ar gument  

wi t h her  boyf r i end,  l ef t  t he apar t ment  wher e t hey had been 

st ayi ng,  and was l ocked out .   Kr i st i na S.  t est i f i ed t hat  she 

wal ked t o a near by gas st at i on t o cal l  her  boyf r i end t o l et  her  

back i nt o t he apar t ment  but  was unabl e t o r each hi m.   Wal ki ng 

back t owar ds t he apar t ment ,  Kr i st i na S.  t est i f i ed t hat  

Deadwi l l er  began t al k i ng t o her  and of f er ed t o l et  her  use t he 

phone at  hi s house.   She t est i f i ed t hat  she wal ked wi t h hi m 

unt i l  t hey appr oached a dar k al l ey,  at  whi ch poi nt  she st opped.   

She t hen t est i f i ed t hat  Deadwi l l er  gr abbed her  ar m,  hi t  her  i n 

t he f ace,  t ol d her  t o t ake her  pant s down,  t hr eat ened t o k i l l  

her  i f  she r ef used,  t hen f or ced her  t o have sexual  i nt er cour se.   

Kr i st i na S.  t est i f i ed t hat  she i mmedi at el y r epor t ed t he cr i me,  

went  t o t he Sexual  Assaul t  Tr eat ment  Cent er  at  Aur or a Si nai  

Hospi t al ,  and under went  a sexual  assaul t  exami nat i on.   Kr i st i na 

S.  t est i f i ed t hat  she di d not  consent  t o havi ng sex wi t h 

Deadwi l l er ,  nor  di d she agr ee t o have sex wi t h Deadwi l l er  i n 

exchange f or  money or  dr ugs.   Rat her ,  she t est i f i ed t hat  " he 

r aped me. "            

¶8 Chant ee O.  t est i f i ed t hat  on August  12,  2006,  she was 

wal ki ng on t he 16t h St r eet  br i dge i n Mi l waukee and was goi ng t o 

cat ch a bus home.   She t est i f i ed t hat  t hr ee peopl e,  i ncl udi ng 

Deadwi l l er ,  wer e wai t i ng f or  t he bus on t he opposi t e s i de of  t he 

st r eet .   Accor di ng t o Chant ee O. ' s t est i mony,  Deadwi l l er  
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i nf or med her  t hat  her  bus st op was down a set  of  st ai r s and t hat  

he woul d show her  wher e i t  was l ocat ed.   Chant ee O.  t est i f i ed 

t hat  Deadwi l l er  l ed her  a shor t  way f r om t he bot t om of  t he 

st ai r s,  hi t  her  i n t he j aw,  t ol d her  t o t ake down her  pant s,  

t hen f or ced her  t o have sexual  i nt er cour se.   Chant ee O.  

t est i f i ed t hat  i mmedi at el y af t er  t he assaul t ,  she f l agged down a 

pol i ce car ,  went  t o t he Sexual  Assaul t  Tr eat ment  Cent er  at  

Aur or a Si nai  Hospi t al ,  and under went  a sexual  assaul t  

exami nat i on.   Si mi l ar  t o Kr i st i na S. ,  Chant ee O.  t est i f i ed t hat  

she di d not  have sex wi t h Deadwi l l er  vol unt ar i l y  nor  di d she 

have sex i n exchange f or  dr ugs or  money.    

¶9 The St at e t hen cal l ed sever al  wi t nesses t o est abl i sh a 

chai n of  cust ody f or  t he evi dence col l ect ed dur i ng t he vi ct i ms'  

sexual  assaul t  exami nat i ons.   Tanya Wi el and,  a sexual  assaul t  

nur se exami ner  at  Aur or a Si nai ,  t est i f i ed t hat  she conduct ed t he 

exami nat i on on bot h v i ct i ms,  packaged and l abel ed al l  of  t he 

evi dence col l ect ed,  i ncl udi ng vagi nal  and cer v i cal  swabs,  and 

t ur ned t he evi dence over  t o hospi t al  secur i t y ,  whi ch keeps 

evi dence i n a secur e r oom unt i l  pi cked up by t he pol i ce.   Two 

of f i cer s t est i f i ed t hat  t hey pi cked up t he evi dence col l ect ed 

f r om Kr i st i na S.  and Chant ee O.  f r om t he secur e r oom at  Aur or a 

Si nai ,  opened t he out er  bag ( wi t hout  openi ng t he bags on t he 

i ndi v i dual  i t ems)  t o i nvent or y t he evi dence,  and t ur ned over  t he 

evi dence t o t he pol i ce depar t ment ' s pr oper t y cont r ol  sect i on.   

Det ect i ve Lor i  Gagl i one t hen t est i f i ed t hat  t he i t ems of  

evi dence wer e t r anspor t ed f r om t he pr oper t y cont r ol  sect i on t o 

t he St at e Cr i me Lab ( SCL) ,  whi ch gi ves a r ecei pt  when evi dence 
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i s submi t t ed.   Gagl i one t est i f i ed t hat  i n bot h cases,  t he case 

number  on t he SCL r ecei pt  cor r esponded t o t he case number  on t he 

pol i ce i nvent or y sheet .    

¶10 Wi t ucki  t hen t est i f i ed r egar di ng t he DNA evi dence,  

i ncl udi ng t hat ,  i n hi s opi ni on,  DNA r ecover ed f r om t he vi ct i ms 

mat ched Deadwi l l er .   He t est i f i ed t o hi s qual i f i cat i ons,  

i ncl udi ng 20 year s of  wor ki ng at  t he SCL,  degr ees i n t echnol ogy 

and bi ol ogy,  and t r ai ni ng i n f or ensi c ser ol ogy,  semen 

i dent i f i cat i on t echni ques,  and DNA t ypi ng met hods.   Wi t ucki  

t est i f i ed t hat  t he SCL had a cont r act  wi t h Or chi d t o r educe t he 

backl og of  DNA case wor k,  wher eby t he SCL sent  evi dence t o 

Or chi d,  whi ch r an t he necessar y t est i ng and sent  back r esul t s 

f or  t he SCL t o r evi ew.   Wi t ucki  t est i f i ed t hat  he was f ami l i ar  

wi t h Or chi d' s pr ot ocol s because i t  was accr edi t ed by t he same 

agency t hat  accr edi t ed t he SCL and Or chi d submi t t ed i t s 

pr ot ocol s when i t  f i r st  appl i ed f or  t he cont r act  wi t h t he SCL.    

¶11 The SCL r ecei ved evi dence i n Kr i st i na S. ' s case i n 

Jul y 2006 and evi dence i n Chant ee O. ' s case i n August  2006.   

Bet ween t he t i me t he SCL r ecei ves t he evi dence and t he t i me i t  

i s  sent  t o Or chi d,  Wi t ucki  t est i f i ed t hat  t he evi dence i s 

i ndi v i dual l y seal ed and st or ed i n a f r eezer  or  evi dence cont r ol  

r oom.   The SCL sent  sampl es t o Or chi d i n Kr i st i na S. ' s case i n 

Apr i l  2007 and Chant ee O. ' s case i n November  2006.   The SCL 

r ecei ved sampl es f r om Or chi d i n Kr i st i na S. ' s case on Jul y 5,  

2007,  and Chant ee O. ' s case on Jul y 6,  2007.   Wi t ucki  t est i f i ed 

t hat  t he SCL f ol l ows pr ot ocol s and mai nt ai ns r ecor ds of  evi dence 

by assi gni ng a case number  upon r ecei pt  of  evi dence,  st or i ng t he 
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evi dence i n a cont r ol  r oom or  f r eezer ,  and r ecor di ng t he 

shi ppi ng l abel s i f  evi dence i s sent  t o an out - of - st at e l ab. 5  

¶12 Wi t ucki  t est i f i ed t hat  he r ecei ved a " r epor t  and al l  

t he el ect r ophor et i cgr ams6 and t he necessar y document at i on"  f r om 

Or chi d wi t h r espect  t o bot h v i ct i ms,  and t hat  he per sonal l y 

compl et ed al l  of  t he wor k on t he cases af t er  t he SCL r ecei ved 

t he r epor t s f r om Or chi d.   Wi t ucki  t est i f i ed t hat  t he case number  

on t he document at i on r ecei ved f r om Or chi d cor r esponded t o t he 

SCL case number s f or  Kr i st i na S.  and Chant ee O.   Upon r ecei pt  of  

Or chi d' s r epor t ,  Wi t ucki  t est i f i ed t hat  he anal yzed bot h 

cer vi cal  swabs and det er mi ned t hat  t her e was a f or ei gn mal e DNA 

pr of i l e pr esent  i n bot h swabs.   Wi t ucki  t est i f i ed t hat  he 

" check[ ed]  t o see t hat  [ Or chi d]  f ol l owed t hei r  pr ocedur es,  t hat  

t hei r  qual i t y cont r ol  measur es wer e f ol l owed,  [ and]  t hey got  

                                                 
5 I n addi t i on t o wi t ness t est i mony,  t he St at e i nt r oduced 

exhi bi t s document i ng how t he evi dence f or  bot h v i ct i ms was 
col l ect ed t hr ough t he t est i mony of  t he sexual  assaul t  nur se,  was 
t r ansf er r ed f r om t he hospi t al  t o t he pol i ce st at i on t hr ough t he 
t est i mony of  t he pol i ce of f i cer s,  and was submi t t ed t o t he SCL 
t hr ough t he t est i mony of  t he pol i ce of f i cer s and Wi t ucki .   The 
St at e di d not  submi t  shi ppi ng l abel s showi ng how t he evi dence 
was sent  t o Or chi d and r et ur ned t o t he SCL.   However ,  Wi t ucki  
t est i f i ed t o t he SCL' s pr ot ocol s f or  mai nt ai ni ng t he chai n of  
cust ody t hr ough shi ppi ng l abel  mani f est s and t est i f i ed t hat  t he 
case number s on document at i on r ecei ved f r om Or chi d cor r esponded 
t o t he SCL case number s f or  Kr i st i na S.  and Chant ee O.   

6 The j ur y t r i al  t r anscr i pt  uses t he spel l i ng 
" el ect r ophor et i cgr am, "  al t hough r ef er ence sour ces pr esent  i t  as 
an " el ect r ophor et ogr am"  whi ch i s " [ a]  r ecor d of  t he r esul t s of  
an el ect r ophor esi s. "   The Amer i can Her i t age Di ct i onar y of  t he 
Engl i sh Language 594 ( 3d ed.  1992) .   " El ect r ophor esi s, "  i n t ur n,  
i s  " [ a]  met hod of  separ at i ng subst ances,  especi al l y pr ot ei ns,  
and anal yzi ng mol ecul ar  st r uct ur e. "   I d.    
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accept abl e r esul t s on t hei r  cont r ol  val ues. "   He t est i f i ed t hat  

he " eval uat e[ d]  t he el ect r ocphor et i cgr ams,  [ s i c]  whi ch i s t he 

end pr oduct  or  t he t ypi ng r esul t s f r om t he evi dence,  and we 

det er mi ne i f  i t ' s  of  suf f i c i ent  qual i t y f or  ent r y i nt o our  l ocal  

DNA dat a base. "   Wi t ucki  t est i f i ed t hat  he ent er ed t he DNA 

pr of i l es f r om Or chi d i nt o t he DNA dat abase,  whi ch r et ur ned a 

r esul t  t hat  DNA r ecover ed f r om bot h v i ct i ms mat ched each ot her  

and mat ched Deadwi l l er .   Once t he mat ch was r et ur ned,  Wi t ucki  

t est i f i ed t hat  he checked t hat  t he pr of i l es wer e ent er ed 

cor r ect l y i nt o t he dat abase and per sonal l y conf i r med t hat  t he 

DNA pr of i l es mat ched.   He t hen t est i f i ed t hat  a comput er  mat ch 

i s not  concl usi ve pr oof ,  but  " i nvest i gat i ve i nf or mat i on. "   

Ther eaf t er ,  t he pol i ce obt ai ned a buccal  swab f r om Deadwi l l er ,  

and Wi t ucki  t est i f i ed t hat  he " devel op[ ed]  a DNA pr of i l e f r om 

t hose buccal  swabs,  t hen compar e[ d]  t hem t o t he pr of i l es t hat  

wer e gener at ed by Or chi d Cel l mar k f r om t he cer vi cal  swabs of  

Chant ee O.  and vagi nal  swabs of  Kr i st i na S. "   Wi t ucki  concl uded 

t hat  t her e was a mat ch:  

St at e:  Di d you r each an opi ni on t o a r easonabl e 
degr ee of  sci ent i f i c  cer t ai nt y wi t h r espect  
t o whet her  or  not  Mr .  Deadwi l l er  was t he 
sour ce of  t he mal e DNA f ound i n [ Chant ee 
O. ' s]  cer vi cal  swabs? 

Wi t ucki :  Yes,  I  di d.  

St at e:  What  i s your  opi ni on? 

Wi t ucki :  Wel l ,  t hey mat ched al l  13 genet i c l ocat i ons 
t hat  we t est  f or ;  and I  r an a st at i st i cal  
cal cul at i on on t hat  pr of i l e,  and i t  was of  a 
suf f i c i ent  number  t hat  al l owed me t o 
det er mi ne i n my opi ni on t hat  t he semen f ound 
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on t he cer vi cal  swabs of  Chant ee O.  
or i gi nat ed f r om Ri char d Deadwi l l er .  

.  .  .  .  

St at e:  Wi t h r espect  t o Kr i st i na S. ,  di d you compar e 
t he DNA pr of i l e t hat  you devel oped f r om 
Ri char d Deadwi l l er  wi t h t he f or ei gn DNA 
f ound on her  vagi nal  swabs? 

Wi t ucki :  Yes,  I  di d.   

St at e:  Do you know what  t he sour ce of  t hat  f or ei gn 
mal e DNA f ound on her  vagi nal  swabs was? 

Wi t ucki :  Agai n,  as i n Chant ee O. ' s case,  f or  t he 
pr of i l e devel oped f r om t he vagi nal  swabs of  
Kr i st i na S. ,  t her e was a mat ch [ f or ]  al l  13 
genet i c l ocat i ons;  and I  r an a st at i st i cal  
cal cul at i on and t hat  al l owed me t o det er mi ne 
t hat  i n my opi ni on,  i t  was a hi gh enough 
number  t hat  Ri char d Deadwi l l er  was t he 
sour ce of  t he semen .  .  .  .   

None of  t he document at i on compl et ed by Or chi d was i nt r oduced 

i nt o evi dence.   The St at e r est ed i t s case af t er  Wi t ucki ' s  

t est i mony.    

¶13 Deadwi l l er  t est i f i ed i n hi s def ense.   I n hi s ver si on 

of  t he event s,  bot h women of f er ed t o have sex wi t h hi m f or  money 

and consent ed t o havi ng sex wi t h hi m.   He t est i f i ed t hat  

Kr i st i na S.  may have had mot i vat i on t o l i e because she t r i ed t o 

r un away f r om hi m af t er  he pai d Kr i st i na S.  upf r ont ,  and he 

" s l apped her  on t he si de of  t he head l i ke t o s t op her  and she 

f el l . "   Fur t her ,  he t est i f i ed t hat  Chant ee O.  may have had 

mot i vat i on t o l i e because he pai d her  onl y $10 af t er  t hey had 

agr eed on a pr i ce of  $15.    

¶14 The j ur y f ound Deadwi l l er  gui l t y on bot h count s.   

Deadwi l l er  was sent enced t o 20 year s '  i mpr i sonment  on each 
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count ,  consi st i ng of  15 year s of  conf i nement  and 5 year s of  

ext ended super vi s i on f or  each count .    

¶15 Deadwi l l er  appeal ed,  ar gui ng t hat  " t he t r i al  cour t  

v i ol at ed hi s r i ght  t o conf r ont at i on by al l owi ng a t echni c i an 

f r om t he Wi sconsi n St at e Cr i me Labor at or y t o r el y on a 

sci ent i f i c  r epor t  t hat  pr of i l ed t he DNA l ef t  on t he v i ct i ms by 

t hei r  at t acker . "   Deadwi l l er ,  343 Wi s.  2d 703,  ¶1.   The cour t  of  

appeal s af f i r med t he convi ct i on,  and i t  r el i ed on t he r ecent  

Uni t ed St at es Supr eme Cour t  case of  Wi l l i ams,  whi ch pr esent ed 

ver y s i mi l ar  f act s t o Deadwi l l er ' s case.   I d. ,  ¶¶8,  14.   Though 

Wi l l i ams i s a f r act ur ed opi ni on,  " f i ve j ust i ces agr eed at  t he 

cor e t hat  t he out si de l abor at or y ' s r epor t  was not  t est i moni al . "   

I d. ,  ¶12.   The cour t  of  appeal s decl i ned t o adopt  excl usi vel y 

any of  t he t hr ee r at i onal es pr esent ed,  st at i ng t hat  i t  was 

" bound by t he j udgment  i n Wi l l i ams. "   I d. ,  ¶14.    

¶16 Deadwi l l er  pet i t i oned t hi s cour t  f or  r evi ew,  and we 

gr ant ed hi s pet i t i on on Januar y 14,  2013.    

I I .  STANDARD OF REVI EW 

¶17 The quest i on pr esent ed i n t hi s case i s whet her  

Deadwi l l er ' s r i ght  t o conf r ont at i on was vi ol at ed by Wi t ucki ' s  

use of  t he DNA pr of i l es devel oped by Or chi d.   Whi l e " a c i r cui t  

cour t ' s  deci s i on t o admi t  evi dence i s or di nar i l y  a mat t er  f or  

t he cour t ' s  di scr et i on,  whet her  t he admi ssi on of  evi dence 

vi ol at es a def endant ' s r i ght  t o conf r ont at i on i s a quest i on of  

l aw subj ect  t o i ndependent  appel l at e r evi ew. "   St at e v.  

Wi l l i ams,  253 Wi s.  2d 99,  ¶7 ( c i t i ng St at e v.  Bal l os,  230 

Wi s.  2d 495,  504,  602 N. W. 2d 117 ( Ct .  App.  1999) ) .  
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I I I .  ANALYSI S 

¶18 We concl ude t hat  on t he f act s of  t hi s case,  Wi t ucki ' s  

t est i mony di d not  v i ol at e Deadwi l l er ' s r i ght  t o conf r ont at i on.   

Appl y i ng t he var i ous r at i onal es of  Wi l l i ams,  a maj or i t y of  t he 

Uni t ed St at es Supr eme Cour t  woul d come t o t he same concl usi on as 

i n Wi l l i ams,  t hat  t he exper t ' s  t est i mony di d not  v i ol at e t he 

def endant ' s r i ght  t o conf r ont at i on.   Mor eover ,  Deadwi l l er  di d 

not  chal l enge t he subst ance of  Wi t ucki ' s  t est i mony because hi s  

def ense was t hat  t he i nt er cour se di d occur  but  t hat  t he v i ct i ms 

consent ed.      

¶19 Fur t her ,  assumi ng ar guendo t hat  t he admi ssi on of  

Wi t ucki ' s  t est i mony vi ol at ed Deadwi l l er ' s r i ght  t o 

conf r ont at i on,  we concl ude t hat  t he er r or  was har ml ess i n l i ght  

of  t he def endant ' s pr evi ous admi ssi ons of  sexual  i nt er cour se 

wi t h t he v i ct i ms and t he f act  t hat  t hr oughout  t he pr oceedi ngs,  

he mai nt ai ned a def ense t hat  t he v i ct i ms consent ed.  

A.  Conf r ont at i on Cl ause 

¶20 The Conf r ont at i on Cl ause of  t he Si xt h Amendment  

pr ovi des t hat  " [ i ] n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  

enj oy t he r i ght  .  .  .  t o be conf r ont ed wi t h t he wi t nesses 

agai nst  hi m. "   I n Cr awf or d,  t he Cour t  hel d t hat  t he 

Conf r ont at i on Cl ause per mi t t ed t he admi ssi on of  " [ t ] est i moni al  

st at ement s of  wi t nesses absent  f r om t r i al  .  .  .  onl y wher e t he 

decl ar ant  i s unavai l abl e,  and onl y wher e t he def endant  has had a 

pr i or  oppor t uni t y t o cr oss- exami ne. "   541 U. S.  at  59.   The Cour t  

st at ed t hat  " wi t nesses"  agai nst  t he def endant  ar e " t hose who 

bear  t est i mony. "   I d.  at  51.   The Cour t  def i ned " t est i mony"  as 
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" a sol emn decl ar at i on or  af f i r mat i on made f or  t he pur pose of  

est abl i shi ng or  pr ovi ng some f act . "   I d.   The Conf r ont at i on 

Cl ause i s concer ned wi t h " a speci f i c  t ype of  out - of - cour t  

st at ement , "  such as af f i davi t s,  deposi t i ons,  cust odi al  

exami nat i ons,  pr i or  t est i mony,  and " st at ement s t hat  wer e made 

under  c i r cumst ances whi ch woul d l ead an obj ect i ve wi t ness 

r easonabl y t o bel i eve t hat  t he s t at ement  woul d be avai l abl e f or  

use at  a l at er  t r i al . "   I d.  at  51- 52.   

¶21 Af t er  Cr awf or d,  a f l ur r y of  Conf r ont at i on Cl ause 

j ur i spr udence has ensued over  what  const i t ut es a " t est i moni al  

st at ement . " 7  The Cour t  r ecent l y deci ded Wi l l i ams,  whi ch i s  

                                                 
7 The St at e and Deadwi l l er  di sagr ee about  t he appl i cat i on of  

t wo r ecent  U. S.  Supr eme Cour t  deci s i ons on t he Conf r ont at i on 
Cl ause:  Mel endez- Di az v.  Massachuset t s,  557 U. S.  305 ( 2009) ,  and 
Bul l comi ng v.  New Mexi co,  564 U. S.  __,  131 S.  Ct .  2705 ( 2011) .   
The St at e ar gues t hat  bot h cases ar e di st i ngui shabl e,  and 
Deadwi l l er  ar gues t hat  bot h ar e cont r ol l i ng.   I n Mel endez- Di az,  
at  t he def endant ' s t r i al  f or  di st r i but i on of  cocai ne,  
pr osecut or s i nt r oduced i nt o evi dence t hr ee not ar i zed 
" cer t i f i cat es of  anal ysi s"  i ndi cat i ng t hat  t est  r esul t s r eveal ed 
t he di st r i but ed subst ance t o be cocai ne.   557 U. S.  at  308.   No 
anal yst  t est i f i ed.   I d.  at  309.   I n a st r ai ght f or war d 
appl i cat i on of  Cr awf or d v.  Washi ngt on, 541 U. S.  36 ( 2004) ,  t he 
Cour t  hel d t hat  t he cer t i f i cat es wer e t est i moni al  because t hey 
wer e " qui t e pl ai nl y af f i davi t s"  and wer e " a sol emn decl ar at i on 
or  af f i r mat i on made f or  t he pur pose of  est abl i shi ng or  pr ovi ng 
some f act . "   I d.  at  310.   I ndeed,  " t he sol e pur pose of  t he 
af f i davi t s was t o pr ovi de pr i ma f aci e evi dence of  t he 
composi t i on,  qual i t y,  and t he net  wei ght  of  t he anal yzed 
subst ance. "   I d.  at  311.    
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f act ual l y s i mi l ar  t o Deadwi l l er ' s case. 8  See i nf r a,  ¶32.   I n 

t hat  case,  Wi l l i ams was char ged wi t h aggr avat ed sexual  assaul t  

of  a woman,  L. J.    Wi l l i ams,  567 U. S.  ___,  132 S.  Ct .  at  2229.   

Af t er  t he assaul t ,  L. J.  r epor t ed t he at t ack,  went  t o t he 

hospi t al ,  and under went  a sexual  assaul t  exami nat i on.   I d.   The 

                                                                                                                                                             
I n Bul l comi ng,  at  t he def endant ' s DWI  t r i al ,  t he 

pr osecut i on i nt r oduced i nt o evi dence a cr i me l ab r epor t  
compl et ed by Cur t i s Cayl or  cer t i f y i ng t hat ,  shor t l y af t er  t he 
t r af f i c  acci dent  i nvol v i ng t he def endant ,  Bul l comi ng' s bl ood-
al cohol  concent r at i on ( BAC)  was 0. 21 gr ams per  hundr ed 
mi l l i l i t er s.   564 U. S.  at  __,  131 S.  Ct .  at  2711- 12.   The 
pr osecut i on di d not  cal l  Cayl or  as a wi t ness because he had been 
pl aced " on unpai d l eave, "  but  i nst ead,  cal l ed Ger asi mos Razat os,  
who had not  par t i c i pat ed i n or  super vi sed Cayl or ' s wor k nor  di d 
Razat os have an i ndependent  opi ni on about  Bul l comi ng' s BAC.   I d.  
at  2715- 16.   The Cour t  hel d t hat  Razat os' s subst i t ut e t est i mony 
di d not  sat i sf y  t he r equi r ement s of  t he Conf r ont at i on Cl ause 
because t he r epor t  cont ai ned mor e t han machi ne gener at ed r esul t s  
( f or  exampl e,  t hat  Cayl or  r ecei ved t he bl ood sampl e wi t h t he 
seal  i nt act  and t hat  Cayl or  f ol l owed a par t i cul ar  pr ot ocol ) ,  and 
t hat  under  Mel endez- Di az,  t he r epor t  was t est i moni al  because i t  
was f or mal i zed and cr eat ed sol el y f or  an evi dent i ar y pur pose.   
I d.  at  2715- 17.    

8 Bot h cases i nvol ve sexual  assaul t .   I n bot h cases,  t he 
v i ct i m under went  a sexual  assaul t  exami nat i on,  whi ch pr oduced 
vagi nal  swabs cont ai ni ng DNA of  t he per pet r at or .   Pol i ce 
of f i cer s i n bot h cases r et r i eved t he evi dence,  i nvent or i ed t he 
evi dence,  and sent  t he evi dence t o t he st at e cr i me l ab,  whi ch 
t hen sent  t he evi dence t o an out - of - st at e l abor at or y f or  DNA 
t est i ng.   Fur t her ,  t he out - of - st at e l abor at or i es sent  back t he 
swabs and a DNA pr of i l e of  t he per pet r at or  pr oduced f r om t he 
vagi nal  swabs.   I n bot h cases,  st at e cr i me l ab anal yst s ent er ed 
t he DNA pr of i l e i nt o a DNA dat abase,  whi ch r esul t ed i n a mat ch 
t o t he def endant .   When cal l ed t o t est i f y,  t he st at e cr i me l ab 
anal yst s r epor t ed t hat  t he DNA pr of i l e sent  by t he out - of - st at e 
l ab mat ched t he DNA pr of i l e r esul t i ng f r om t he DNA dat abase.   
The DNA pr of i l e was not  i nt r oduced i nt o evi dence i n ei t her  case.   
Pr osecut or s i n bot h cases i nt r oduced i nvent or y r epor t s and 
evi dence r ecei pt s t o pr ove a chai n of  cust ody,  i . e.  t hat  t he DNA 
pr of i l e was pr oduced f r om swabs t aken f r om t he vi ct i ms.  
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pol i ce pi cked up t he evi dence col l ect ed f r om L. J. ,  l abel ed t he 

evi dence wi t h an i nvent or y number ,  and sent  i t  under  seal  t o t he 

st at e cr i me l ab.   I d.   The cr i me l ab sent  t he evi dence t o a 

Cel l mar k Di agnost i cs Labor at or y i n Mar yl and.   I d.   Cel l mar k sent  

back L. J. ' s  swabs and a " r epor t  cont ai ni ng a mal e DNA pr of i l e 

pr oduced f r om semen t aken f r om t hose swabs. "   I d.   Wi l l i ams was 

not  under  suspi ci on at  t he t i me Cel l mar k compl et ed i t s anal ysi s.   

I d.   Sandr a Lambat os,  a f or ensi c speci al i st  at  t he I l l i noi s 

st at e cr i me l ab,  ent er ed Cel l mar k ' s DNA pr of i l e i nt o t he st at e 

DNA dat abase,  r esul t i ng i n a mat ch t o Wi l l i ams.   I d.     

¶22 Wi l l i ams was char ged wi t h,  i nt er  al i a,  aggr avat ed 

sexual  assaul t  and was t r i ed bef or e a st at e j udge.   I d.   

Lambat os t est i f i ed t hat  i t  was common f or  " one DNA exper t  t o 

r el y on t he r ecor ds of  anot her  DNA exper t , "  t hat  Cel l mar k was an 

" accr edi t ed cr i me l ab, "  t hat  t he st at e cr i me l ab of t en sent  

genet i c sampl es t o Cel l mar k t o r educe i t s backl og,  and t hat  t he 

st at e cr i me l ab empl oyees r el i ed on t he seal ed shi ppi ng 

cont ai ner s and shi ppi ng mani f est s t o pr eser ve t he chai n of  

cust ody.   I d.  at  2229- 30.   Lambat os was shown shi ppi ng mani f est s 

and " expl ai ned what  t hey i ndi cat ed,  namel y,  t hat  t he [ st at e 

cr i me l ab]  had sent  L. J. ' s  vagi nal  swabs t o Cel l mar k,  and t hat  

Cel l mar k had sent  t hem back,  al ong wi t h a deduced mal e DNA 

pr of i l e. "   I d.  at  2230.   The pr osecut or  asked Lambat os whet her  

t her e was a comput er  mat ch bet ween " t he mal e DNA pr of i l e f ound 

i n semen f r om t he vagi nal  swabs of  [ L. J. ] "  and t he " mal e DNA 

pr of i l e t hat  had been i dent i f i ed"  f r om Wi l l i ams'  bl ood.   I d.   

Over  t he def endant ' s obj ect i on,  Lambat os t est i f i ed t hat  based on 
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her  compar i son of  t he t wo DNA pr of i l es,  t her e was a mat ch.   I d.   

The pr osecut or  di d not  ent er  t he Cel l mar k r epor t  i nt o evi dence,  

nor  di d Lambat os r ead f r om or  i dent i f y t he r epor t  as t he sour ce 

of  any of  her  concl usi ons.   I d.   On cr oss- exami nat i on,  Lambat os 

conf i r med t hat  she di d not  conduct  or  obser ve any t est i ng on t he 

vagi nal  swabs,  and t hat  her  t est i mony r el i ed on Cel l mar k ' s DNA 

pr of i l e.   I d.   She t est i f i ed t hat  she t r ust ed Cel l mar k ' s wor k 

because i t  was an accr edi t ed l ab and t hat  i t  was unl i kel y t he 

sampl es had been degr aded or  compr omi sed because t he st at e cr i me 

l ab checked f or  degr adat i on bef or e sendi ng t he sampl es t o 

Cel l mar k and t he sampl es woul d have exhi bi t ed t el l t al e s i gns had 

t hey degr aded.   I d.  at  2230- 31.   Wi l l i ams moved t o excl ude par t s  

of  Lambat os'  t est i mony based on t he Conf r ont at i on Cl ause,  but  

t he j udge di d not  excl ude t he evi dence because Lambat os'  opi ni on 

" was based on her  own i ndependent  t est i ng of  t he dat a r ecei ved 

f r om [ Cel l mar k] . "   I d.  at  2231.   The j udge f ound Wi l l i ams 

gui l t y,  and hi s convi ct i on was af f i r med by t he st at e cour t  of  

appeal s and supr eme cour t .   I d.      

¶23 The Uni t ed St at es Supr eme Cour t  af f i r med i n a 

f r act ur ed opi ni on,  concl udi ng f or  var i ous r easons t hat  Lambat os'  

t est i mony di d not  v i ol at e Wi l l i ams'  r i ght  t o conf r ont at i on.   I d.  

at  2228,  2255.   Just i ce Al i t o wr ot e f or  t he l ead opi ni on,  whi ch 

was j oi ned by Chi ef  Just i ce Rober t s,  Just i ce Kennedy,  and 

Just i ce Br eyer .   I d.  at  2227.   Just i ce Thomas concur r ed i n t he 

r esul t ,  but  not  i n t he l ead opi ni on' s r easoni ng.   I d.  at  2255.   

Just i ce Al i t o gave t wo r at i onal es t o suppor t  hi s concl usi on.   

Fi r st ,  he r easoned t hat  t he DNA pr of i l e was not  used t o pr ove 
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t he t r ut h of  t he mat t er  asser t ed,  namel y,  t hat  " t he r epor t  

cont ai ned an accur at e pr of i l e of  t he per pet r at or ' s DNA. "   I d.  at  

2240.   Wi l l i ams ar gued t hat  Lambat os'  t est i mony vi ol at ed hi s 

r i ght  t o conf r ont at i on because she l acked per sonal  knowl edge 

t hat  Cel l mar k ' s DNA pr of i l e was pr oduced f r om t he vagi nal  swab 

of  t he v i ct i m,  L. J.   I d.  at  2236.   Just i ce Al i t o r ej ect ed t hi s 

ar gument ,  st at i ng t hat  under  t he I l l i noi s and Feder al  Rul es of  

Evi dence, 9 Lambat os'  t est i mony was not  admi ssi bl e f or  t he pur pose 

of  pr ovi ng t hat  t he DNA pr of i l e was pr oduced f r om L. J. ' s  vagi nal  

swab.   I d.   Nor  di d t he r ecor d suppor t  Wi l l i ams'  ar gument  t hat  

t he f act  f i nder  r el i ed on Lambat os'  t est i mony f or  t he t r ut h of  

t he mat t er .   Fur t her ,  Just i ce Al i t o r ebut t ed t he di ssent ' s 

ar gument  t hat  even i f  t he r epor t  i t sel f  was not  put  i nt o 

evi dence,  Lambat os t est i f i ed t o t he subst ance of  t he r epor t ,  and 

wi t hout  t he r epor t ,  t he St at e had i nsuf f i c i ent  evi dence t o pr ove 

t hat  Cel l mar k ' s DNA pr of i l e was based on L. J. ' s  swab and t hat  

Cel l mar k ' s anal ysi s was r el i abl e.   I d.  at  2238.   Just i ce Al i t o 

                                                 
9 See Fed.  R.  Evi d.  703:  

An exper t  may base an opi ni on on f act s or  dat a i n 
t he case t hat  t he exper t  has been made awar e of  or  
per sonal l y obser ved.   I f  exper t s i n t he par t i cul ar  
f i el d woul d r easonabl y r el y on t hose ki nds of  f act s or  
dat a i n f or mi ng an opi ni on on t he subj ect ,  t hey need 
not  be admi ssi bl e f or  t he opi ni on t o be admi t t ed.   But  
i f  t he f act s or  dat a woul d ot her wi se be i nadmi ssi bl e,  
t he pr oponent  of  t he opi ni on may di scl ose t hem t o t he 
j ur y onl y i f  t hei r  pr obat i ve val ue i n hel pi ng t he j ur y 
eval uat e t he opi ni on subst ant i al l y  out wei ghs t hei r  
pr ej udi c i al  ef f ect .   

See al so Wi s.  St at .  § 907. 03.    
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r easoned t hat  t he st at e put  i n t r adi t i onal  chai n of  cust ody 

evi dence t o pr ove t hat  Cel l mar k ' s DNA pr of i l e was based on 

L. J. ' s  swab.   I d.  at  2237,  2239.   Fur t her ,  Just i ce Al i t o 

r easoned t hat  i t  was si mpl y i mpr obabl e t hat  shoddy l ab wor k 

woul d r esul t  i n t he DNA pr of i l e of  Wi l l i ams,  especi al l y wher e 

Wi l l i ams was not  under  suspi c i on at  t he t i me of  Cel l mar k ' s 

t est i ng.   I d.  at  2239.    

¶24 Just i ce Al i t o expl ai ned t hat  hi s r at i onal e was 

consi st ent  wi t h Mel endez- Di az v.  Massachuset t s,  557 U. S.  305 

( 2009) ,  and Bul l comi ng v.  New Mexi co,  564 U. S.  __,  131 S.  Ct .  

2705 ( 2011) .   I d.  at  2240.   I n bot h of  t hose cases,  t he f or ensi c 

r epor t  was i nt r oduced f or  t he t r ut h of  what  t hey asser t ed,  t hat  

Bul l comi ng' s BAC exceeded t he l egal  l i mi t  and t hat  t he subst ance 

Mel endez- Di az was char ged wi t h di st r i but i ng was cocai ne.   I d.   

I n cont r ast ,  Cel l mar k ' s r epor t  was not  used f or  t he t r ut h of  t he 

mat t er :  

I n t hi s case,  t he Cel l mar k r epor t  was not  i nt r oduced 
i nt o evi dence.   An exper t  wi t ness r ef er r ed t o t he 
r epor t  not  t o pr ove t he t r ut h of  t he mat t er  asser t ed 
i n t he r epor t ,  i . e. ,  t hat  t he r epor t  cont ai ned an 
accur at e pr of i l e of  t he per pet r at or ' s DNA,  but  onl y t o 
est abl i sh t hat  t he r epor t  cont ai ned a DNA pr of i l e t hat  
mat ched t he DNA pr of i l e deduced f r om pet i t i oner ' s 
bl ood.   Thus,  .  .  .  t he r epor t  was not  t o be 
consi der ed f or  i t s t r ut h but  onl y f or  t he di st i nct i ve 
and l i mi t ed pur pose of  seei ng whet her  i t  mat ched 
somet hi ng el se.   The r el evance of  t he mat ch was t hen 
est abl i shed by i ndependent  c i r cumst ant i al  evi dence 
showi ng t hat  t he Cel l mar k r epor t  was based on a 
f or ensi c sampl e t aken f r om t he scene of  t he cr i me.  

I d.  at  2240- 41 ( c i t at i on omi t t ed) .    
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¶25 Just i ce Al i t o t hen expl ai ned a second,  i ndependent  

r at i onal e f or  concl udi ng t hat  Lambat os'  t est i mony di d not  

v i ol at e Wi l l i ams'  r i ght  t o conf r ont at i on.   I d.  at  2242.   He 

expl ai ned t hat  t he Conf r ont at i on Cl ause r ef er s t o " wi t nesses 

agai nst "  t he accused,  and t hat  i n post - Cr awf or d cases,  t her e 

wer e t wo common char act er i st i cs of  Conf r ont at i on Cl ause 

vi ol at i ons:  " ( a)  t hey i nvol ved out - of - cour t  st at ement s havi ng 

t he pr i mar y pur pose of  accus i ng a t ar get ed i ndi v i dual  of  

engagi ng i n cr i mi nal  conduct  and ( b)  t hey i nvol ved f or mal i zed 

st at ement s such as af f i davi t s,  deposi t i ons,  pr i or  t est i mony,  or  

conf essi ons. "   I d.    I n Wi l l i ams,  t he Cel l mar k r epor t  was not  

" pr epar ed f or  t he pr i mar y pur pose of  accus i ng a t ar get ed 

i ndi v i dual . "   I d.  at  2243.   Rat her ,  " i t s pr i mar y pur pose was t o 

cat ch a danger ous r api st  who was st i l l  at  l ar ge,  not  t o obt ai n 

evi dence f or  use agai nst  pet i t i oner ,  who was nei t her  i n cust ody 

nor  under  suspi c i on at  t hat  t i me. "   I d.    

¶26 Just i ce Thomas concur r ed i n t he j udgment ,  but  he 

di sagr eed wi t h Just i ce Al i t o' s r easoni ng.   I d.  at  2255.   Just i ce 

Thomas r eached hi s concl usi on " sol el y because Cel l mar k ' s 

st at ement s l acked t he r equi s i t e ' f or mal i t y and sol emni t y '  t o be 

consi der ed ' t est i moni al '  f or  pur poses of  t he Conf r ont at i on 

Cl ause" :      

I n Cr awf or d,  t he Cour t  expl ai ned t hat  ' [ t ] he t ext  of  
t he Conf r ont at i on Cl ause .  .  .  appl i es t o ' wi t nesses'  
agai nst  t he accused——i n ot her  wor ds,  t hose who ' bear  
t est i mony. ' '   ' Test i mony, '  i n t ur n,  i s  ' [ a]  sol emn 
decl ar at i on or  af f i r mat i on made f or  t he pur pose of  
est abl i shi ng or  pr ovi ng some f act . '   I n l i ght  of  i t s  
t ext ,  I  cont i nue t o t hi nk t hat  t he Conf r ont at i on 



No.  2010AP2363- CR & 2010AP2364- CR   

 

21 
 

Cl ause r egul at es onl y t he use of  st at ement s bear i ng 
' i ndi c i a of  sol emni t y. '    

I d.  at  2255,  2259- 60 ( quot i ng Cr awf or d,  541 U. S.  at  51 ( i nt er nal  

c i t at i ons omi t t ed) ) .   Just i ce Thomas concl uded t hat  Cel l mar k ' s 

r epor t  di d not  meet  t hi s st andar d because i t  l acked t he 

sol emni t y of  an af f i davi t  or  deposi t i on.   I d.  at  2260.   The 

r epor t  was " nei t her  a swor n nor  a cer t i f i ed decl ar at i on of  

f act . "   I d.   Even t hough t he r epor t  was pr oduced at  t he r equest  

of  t he pol i ce,  " i t  was not  t he pr oduct  of  any sor t  of  f or mal i zed 

di al ogue r esembl i ng cust odi al  i nt er r ogat i on. "   I d.    

¶27 Thus,  al t hough Wi l l i ams was a f r act ur ed opi ni on,  f i ve 

Just i ces concl uded t hat  Lambat os'  t est i mony di d not  v i ol at e 

Wi l l i ams'  r i ght  t o conf r ont at i on.   I d.  at  2228,  2255.  

¶28 Deadwi l l er  ar gues t hat  hi s r i ght  t o conf r ont at i on was 

vi ol at ed when t he ci r cui t  cour t  al l owed Wi t ucki  t o r el y on t he 

DNA pr of i l es cr eat ed by Or chi d.   He ar gues t hat  Or chi d' s DNA 

pr of i l es wer e t est i moni al  because " [ t ] he St at e needed t hese 

r esul t s i n or der  t o pr ove or  est abl i sh some f act ,  t he i dent i t y 

of  t he per pet r at or ,  at  t he j ur y  t r i al . "   He ar gues t hat  t hi s 

case i s di st i ngui shabl e f r om Wi l l i ams f i r st  because Deadwi l l er  

" sought  subst ant i ve use"  of  Or chi d' s r esul t .   I n ot her  wor ds,  

" Wi t ucki  t est i f i ed subst ant i vel y t hat  t he Or chi d Cel l mar k DNA 

r esul t s r eveal ed t he name of  Ri char d Deadwi l l er . "   He ar gues 

t hat  Wi l l i ams i s f ur t her  di st i ngui shabl e because Deadwi l l er  had 

a j ur y t r i al  and Wi l l i ams had a bench t r i al .    

¶29 The St at e ar gues t hat  t he j udgment  of  Wi l l i ams i s 

cont r ol l i ng.   I t  asser t s t hat  Deadwi l l er  and Wi l l i ams st and i n 
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subst ant i al l y  i dent i cal  posi t i ons,  and t her ef or e,  t he r esul t  i n 

Wi l l i ams——t hat  t he wi t ness'  r el i ance on t he out - of - st at e 

l abor at or y ' s DNA pr of i l e di d not  v i ol at e t he def endant ' s r i ght  

t o conf r ont at i on——i s cont r ol l i ng.    

¶30 " When a f r agment ed Cour t  deci des a case and no si ngl e 

r at i onal e expl ai ni ng t he r esul t  enj oys t he assent  of  f i ve 

Just i ces,  t he hol di ng of  t he Cour t  may be vi ewed as t hat  

posi t i on t aken by t hose Member s who concur r ed i n t he j udgment s 

on t he nar r owest  gr ounds. "   Mar ks v.  Uni t ed St at es,  430 U. S.  

188,  193 ( 1977)  ( i nt er nal  quot at i ons and ci t at i ons omi t t ed) .   

Thi s r ul e i s appl i cabl e onl y when " at  l east  t wo r at i onal es f or  

t he maj or i t y di sposi t i on f i t  or  nest  i nt o each ot her  l i ke 

Russi an dol l s. "   Evan H.  Cami nker ,  Pr ecedent  and Pr edi ct i on:  The 

For war d- Looki ng Aspect s of  I nf er i or  Cour t  Deci s i onmaki ng,  73 

Tex.  L.  Rev.  1,  33 n. 120 ( 1994) .   I f  no t heor et i cal  over l ap 

exi st s bet ween t he r at i onal es empl oyed by t he pl ur al i t y and t he 

concur r ence,  " t he onl y bi ndi ng aspect  of  t he f r agment ed 

deci s i on .  .  .  i s  i t s  ' speci f i c  r esul t . ' "   Ber wi nd Cor p.  v.  

Comm' r  of  Soc.  Sec. ,  307 F. 3d 222,  234 ( 3d Ci r .  2002)  ( c i t at i on 

omi t t ed) .   A f r act ur ed opi ni on mandat es a speci f i c  r esul t  when 

t he par t i es ar e i n a " subst ant i al l y  i dent i cal  posi t i on. "   I d.    

¶31 " We need not  f i nd a l egal  opi ni on whi ch a maj or i t y 

j oi ned,  but  mer el y ' a l egal  st andar d whi ch,  when appl i ed,  wi l l  

necessar i l y  pr oduce r esul t s wi t h whi ch a maj or i t y of  t he Cour t  

f r om t hat  case woul d agr ee. ' "   Peopl e v.  Dungo,  286 P. 3d 442,  

455 ( Cal .  2012)  ( Chi n,  J. ,  concur r i ng)  ( c i t at i on omi t t ed) .   

Ther ef or e,  " we must  i dent i f y and appl y a t est  whi ch sat i sf i es 
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t he r equi r ement s of  bot h Just i ce [ Al i t o' s]  pl ur al i t y opi ni on and 

Just i ce [ Thomas' s]  concur r ence. "   I d.  at  456.    

¶32 Though t he opi ni ons of  Just i ce Al i t o and Just i ce 

Thomas i n Wi l l i ams have no t heor et i cal  over l ap,  we st i l l  appl y 

t he case because Deadwi l l er  and Wi l l i ams ar e i n subst ant i al l y  

i dent i cal  posi t i ons.   Fur t her ,  appl y i ng t he t est s of  Just i ce 

Al i t o and Just i ce Thomas r esul t s i n t he same concl usi on as i n 

Wi l l i ams,  a concl usi on wi t h whi ch f i ve Just i ces agr ee t hat  

Wi t ucki ' s  t est i mony di d not  v i ol at e Deadwi l l er ' s r i ght  t o 

conf r ont at i on.   Deadwi l l er  and Wi l l i ams ar e i n subst ant i al l y 

i dent i cal  posi t i ons,  i n f act ,  t he f act s of  t hi s case ar e 

st r i k i ngl y s i mi l ar  t o t he f act s i n Wi l l i ams.   We r ej ect  t he 

def endant ' s ar gument s t hat  Or chi d' s DNA pr of i l es wer e used 

" subst ant i vel y"  i n t hi s case but  not  i n Wi l l i ams,  and we r ej ect  

hi s ar gument  t hat  because he had a j ur y t r i al ,  Wi t ucki ' s  

t est i mony vi ol at ed t he Conf r ont at i on Cl ause.   See i nf r a,  n. 11.   

Bot h cases i nvol ve def endant s accused of  sexual l y assaul t i ng a 

v i ct i m.   I n bot h cases,  t he v i ct i m r epor t ed t he cr i me and 

under went  a sexual  assaul t  exami nat i on,  whi ch pr oduced vagi nal  

swabs cont ai ni ng DNA of  t he per pet r at or .   I n bot h cases,  pol i ce 

of f i cer s pi cked up t he evi dence,  i nvent or i ed t he evi dence,  and 

sent  t he evi dence t o t he st at e cr i me l ab,  whi ch t hen sent  t he 

evi dence t o an out - of - st at e l abor at or y f or  DNA t est i ng.   

Fur t her ,  t he out - of - st at e l abor at or y i n bot h cases sent  back t he 

genet i c mat er i al  and a DNA pr of i l e of  t he per pet r at or  pr oduced 

f r om t he vagi nal  swabs.   I n bot h cases,  st at e cr i me l ab anal yst s  

ent er ed t he DNA pr of i l e i nt o a DNA dat abase,  whi ch r esul t ed i n a 
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mat ch t o t he def endant . 10  When cal l ed t o t est i f y,  t he st at e 

cr i me l ab anal yst  i n bot h cases r epor t ed t hat  t he DNA pr of i l e 

sent  by t he out - of - st at e l ab mat ched t he DNA pr of i l e r esul t i ng 

f r om t he dat abase.   The DNA pr of i l e was not  i nt r oduced i nt o 

evi dence i n ei t her  case.   Pr osecut or s i n bot h cases i nt r oduced 

i nvent or y r epor t s,  evi dence r ecei pt s,  and t est i mony t o pr ove a 

chai n of  cust ody,  i . e.  t hat  t he DNA pr of i l e was pr oduced f r om 

swabs t aken f r om t he vi ct i ms.    

¶33 Appl y i ng t he r at i onal es of  Just i ce Al i t o and Just i ce 

Thomas " ' necessar i l y  pr oduce[ s]  r esul t s wi t h whi ch a maj or i t y of  

t he Cour t  f r om t hat  case woul d agr ee. ' "   Dungo,  286 P. 3d at  455 

( Chi n,  J.  concur r i ng) ( c i t at i on omi t t ed) .   Under  Just i ce Al i t o' s  

f i r st  r at i onal e,  Or chi d' s DNA pr of i l es wer e not  used f or  t he 

t r ut h of  t he mat t er  asser t ed.   Wi l l i ams,  567 U. S.  ___,  132 S.  

Ct .  at  2236.   Just  as Lambat os'  t est i mony was not  admi ssi bl e f or  

t he pur pose of  pr ovi ng t hat  Cel l mar k ' s DNA pr of i l e was pr oduced 

f r om semen f ound i n L. J. ' s  vagi nal  swabs under  I l l i noi s and 

f eder al  l aw,  see i d. ,  nor  i s Wi t ucki ' s  t est i mony admi ssi bl e f or  

pr ovi ng t hat  Or chi d' s DNA pr of i l es wer e pr oduced f r om semen 

f ound i n Kr i st i na S.  or  Chant ee O. ' s vagi nal  swabs.   See Wi s.  

                                                 
10 To t he ext ent  t hat  t he f act s di f f er ,  Wi t ucki ' s  

i nvol vement  i n t he DNA t est i ng was mor e subst ant i al  t han 
Lambat os'  i nvol vement .   Af t er  Wi t ucki  obt ai ned a mat ch f r om t he 
dat abase,  he obt ai ned a buccal  swab f r om Deadwi l l er ,  devel oped a 
DNA pr of i l e f r om t hat  swab,  and r econf i r med t hat  Deadwi l l er  was 
a mat ch t o t he DNA pr of i l es pr oduced by Or chi d.   Wi t ucki ' s  mor e 
subst ant i al  i nvol vement  i n t he DNA t est i ng wei ghs agai nst  
Deadwi l l er ' s ar gument  t hat  Wi t ucki ' s  t est i mony vi ol at ed hi s 
r i ght  t o conf r ont at i on.    
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St at .  § 907. 03.   As t he pr osecut or  di d i n Wi l l i ams,  t he St at e 

used t r adi t i onal  chai n of  cust ody evi dence t o pr ove t hat  

Or chi d' s DNA pr of i l es wer e pr oduced f r om t he swabs t aken f r om 

Kr i st i na S.  and Chant ee O. 11  567 U. S.  ___,  132 S.  Ct .  at  2237,  

2239.    

¶34 Under  Just i ce Al i t o' s second r at i onal e,  Or chi d' s DNA 

pr of i l es di d not  r un af oul  of  t he Conf r ont at i on Cl ause because 

t hey di d not  i nvol ve " out - of - cour t  st at ement s havi ng t he pr i mar y 

                                                 
11 Deadwi l l er  makes much of  Just i ce Al i t o' s st at ement  t hat  

" t her e woul d have been a danger  of  t he j ur y ' s t aki ng Lambat os'  
t est i mony as pr oof  t hat  t he Cel l mar k pr of i l e was der i ved f r om 
t he sampl e obt ai ned f r om t he vi ct i m' s vagi nal  swabs.   Absent  an 
eval uat i on of  t he r i sk of  j ur or  conf usi on and car ef ul  j ur y 
i nst r uct i ons,  t he t est i mony coul d not  have gone t o t he j ur y. "   
Wi l l i ams,  567 U. S.  at  ___,  132 S.  Ct .  at  2236.   However ,  Just i ce 
Al i t o f ol l owed t hat  st at ement  by conf i r mi ng t hat  t he 
Conf r ont at i on Cl ause appl i es equal l y t o bench and j ur y t r i al s:  
" We do not  suggest  t hat  t he Conf r ont at i on Cl ause appl i es 
di f f er ent l y dependi ng on t he i dent i t y of  t he f act f i nder .   
I nst ead,  our  poi nt  i s  t hat  t he i dent i t y of  t he f act f i nder  makes 
a bi g di f f er ence i n eval uat i ng t he l i kel i hood t hat  t he 
f act f i nder  mi st akenl y based i t s deci s i on on i nadmi ssi bl e 
evi dence. "   I d.  at  2237 n. 4.   Si mi l ar  t o Wi l l i ams,  we f i nd no 
evi dence i n t he r ecor d t hat  t he j ur y under st ood Wi t ucki ' s  
t est i mony t o pr ove t he t r ut h of  t he mat t er  asser t ed,  t hat  
Or chi d' s DNA pr of i l es wer e pr oduced f r om t he swabs of  Kr i st i na 
S.  and Chant ee O.   Fi r st ,  t he St at e cal l ed sever al  pol i ce 
of f i cer s and i nt r oduced i nvent or y r epor t s and r ecei pt s t o pr ove 
a chai n of  cust ody f or  t he swabs.   See supr a,  ¶¶9- 12.   Second,  
t he j ur y was gi ven i nst r uct i ons on how t o eval uat e an exper t ' s  
t est i mony:  " I n det er mi ni ng t he cr edi bi l i t y  of  each wi t ness and 
t he wei ght  you gi ve t o t he t est i mony of  each wi t ness,  
consi der  .  .  .  t he oppor t uni t y t he wi t ness had f or  obser vi ng and 
knowi ng t he mat t er s t he wi t ness t est i f i ed about  .  .  .  .   
Or di nar i l y  a wi t ness may t est i f y onl y about  f act s,  but  a wi t ness 
wi t h exper t i se i n a par t i cul ar  f i el d may gi ve an opi ni on i n t hat  
f i el d.   So you shoul d consi der  t he qual i f i cat i ons and 
cr edi bi l i t y  of  t he exper t ,  t he f act s upon whi ch t he opi ni on i s 
based,  and t he r easons gi ven f or  t he opi ni on. "    
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pur pose of  accusi ng a t ar get ed i ndi v i dual  of  engagi ng i n 

cr i mi nal  conduct . "   I d.  at  2242.   As i n Wi l l i ams,  Deadwi l l er  was 

not  under  suspi c i on at  t he t i me Or chi d conduct ed i t s anal ysi s.   

I n seeki ng t he DNA pr of i l e,  t he St at e' s " pr i mar y pur pose was t o 

cat ch a danger ous r api st  who was st i l l  at  l ar ge,  not  t o obt ai n 

evi dence f or  use agai nst  pet i t i oner ,  who was nei t her  i n cust ody 

nor  under  suspi c i on at  t hat  t i me. " 12  I d.  at  2243.  

¶35 Under  Just i ce Thomas'  r at i onal e,  Or chi d' s DNA pr of i l es 

l acked t he sol emni t y of  an af f i davi t  or  deposi t i on.   I d.  at  

2260.   Ther e i s  no i ndi cat i on t hat  t he Or chi d anal yst  swor e t o 

t he t est  r esul t s or  t hat  t he DNA pr of i l es cont ai ned cer t i f i ed 

decl ar at i ons of  f act . 13  I d.   Even t hough t he r epor t s wer e 

pr oduced at  t he r equest  of  t he pol i ce,  t her e i s no evi dence t hat  

t hey wer e t he pr oduct  " of  any sor t  of  f or mal i zed di al ogue 

r esembl i ng cust odi al  i nt er r ogat i on. "   I d.     

¶36 Deadwi l l er  i s  i n a subst ant i al l y i dent i cal  posi t i on as 

Wi l l i ams.   Ber wi nd,  307 F. 3d at  234.   Appl y i ng t he r at i onal es of  

                                                 
12 The Supr eme Cour t  r ecent l y concl uded t hat  cr i mi nal  

suspect s can be subj ect ed t o a DNA t est  af t er  bei ng ar r est ed and 
br ought  t o t he pol i ce st at i on f or  a ser i ous of f ense but  bef or e 
t hey ar e convi ct ed of  t he of f ense.   Mar yl and v.  Ki ng,  133 S.  Ct .  
1958 ( 2013) .   I n r eachi ng t hat  concl usi on,  t he Cour t  hi ghl i ght ed 
t he i mpor t ance of  DNA evi dence wi t h r espect  t o sol v i ng cr i mes.   
I d.  at  1966- 80.    

13 Or chi d' s DNA pr of i l es ar e not  i n t he r ecor d bef or e t hi s 
cour t .   When an appel l at e r ecor d i s i ncompl et e wi t h r espect  t o 
an i ssue r ai sed by t he appel l ant ,  we assume t hat  t he mi ssi ng 
mat er i al  suppor t s t he t r i al  cour t ' s  r ul i ng.   St at e v.  Bent on,  
2001 WI  App 81,  ¶10,  243 Wi s.  2d 54,  625 N. W. 2d 923 ( c i t i ng 
Duhame v.  Duhame,  154 Wi s.  2d 258,  269,  453 N. W. 2d 149 ( Ct .  App.  
1989) ) .    
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Just i ce Al i t o and Just i ce Thomas l eads t o t he same concl usi on as 

i n Wi l l i ams——Wi t ucki ' s  t est i mony di d not  v i ol at e Deadwi l l er ' s 

r i ght  t o conf r ont at i on.   Fur t her ,  i t  i s  wor t h not hi ng t hat  i n 

t hi s case,  Deadwi l l er  di d not  chal l enge t he subst ance of  

Wi t ucki ' s  t est i mony.   The accur acy of  t he DNA r esul t s was a s i de 

i ssue i n t hi s case because Deadwi l l er ' s def ense was t hat  t he 

i nt er cour se di d occur  but  t hat  t he v i ct i ms consent ed.    

¶37 Our  concl usi on i s consi st ent  wi t h past  Wi sconsi n 

Conf r ont at i on Cl ause j ur i spr udence,  namel y St at e v.  Wi l l i ams and 

Bar t on.   I n St at e v.  Wi l l i ams,  t he def endant  was char ged wi t h,  

i nt er  al i a,  possessi on of  cocai ne wi t h t he i nt ent  t o del i ver .   

253 Wi s.  2d 99,  ¶1.   At  t r i al ,  t he or i gi nal  anal yst  was 

unavai l abl e t o t est i f y,  and anot her  anal yst ,  Sandr a Kor esch,  who 

had per f or med a peer  r evi ew of  t he or i gi nal  anal yst ' s wor k,  

t est i f i ed t hat  t he subst ance Wi l l i ams was char ged wi t h 

possessi ng was cocai ne.   I d. ,  ¶4.   The def endant  ar gued t hat  

Kor esch' s t est i mony vi ol at ed hi s  r i ght  t o conf r ont at i on.   I d. ,  

¶5.   The cour t  concl uded t hat  Wi l l i ams'  r i ght  t o conf r ont at i on 

had not  been vi ol at ed:  

[ T] he pr esence and avai l abi l i t y  f or  cr oss- exami nat i on 
of  a hi ghl y qual i f i ed wi t ness,  who i s f ami l i ar  wi t h 
t he pr ocedur es at  hand,  super vi ses or  r evi ews t he wor k 
of  t he t est i ng anal yst ,  and r ender s her  own exper t  
opi ni on i s suf f i c i ent  t o pr ot ect  a def endant ' s r i ght  
t o conf r ont at i on,  despi t e t he f act  t hat  t he exper t  was 
not  t he per son who per f or med t he mechani cs of  t he 
or i gi nal  t est s.  

I d. ,  ¶20.   However ,  " one exper t  cannot  act  as a mer e condui t  f or  

t he opi ni on of  anot her . "   I d. ,  ¶19.    
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¶38 I n Bar t on,  t he def endant  was char ged wi t h ar son.   289 

Wi s.  2d 206,  ¶3.   The or i gi nal  anal yst ,  Davi d Ly l e,  had r et i r ed 

by t he t i me of  Bar t on' s t r i al ,  and t he t echni cal  uni t  l eader ,  

Kennet h Ol son,  t est i f i ed t hat  t her e had been i gni t abl e 

subst ances f ound at  t he scene of  t he cr i me.   I d. ,  ¶4.   Ol son had 

per f or med a peer  r evi ew of  Lyl e' s t est s and pr esent ed hi s own 

concl usi ons r egar di ng t he t est s t o t he j ur y.   I d.   Under  St at e 

v.  Wi l l i ams,  t he cour t  concl uded t hat  Bar t on' s r i ght  t o 

conf r ont at i on had not  been vi ol at ed:   

Li ke t he uni t  l eader ' s t est i mony i n [ St at e v. ]  
Wi l l i ams, Ol son' s t est i mony was pr oper l y admi t t ed 
because he was a qual i f i ed uni t  l eader  pr esent i ng hi s 
i ndi v i dual ,  exper t  opi ni on.   Ol son not  onl y exami ned 
t he r esul t s of  Lyl e' s t est s,  but  he al so per f or med a 
peer  r evi ew of  Lyl e' s t est s.   He f or med hi s opi ni on 
based on hi s own exper t i se and hi s own anal ysi s of  t he 
sci ent i f i c  t est i ng.   He t hen pr esent ed hi s concl usi ons 
t o t he j ur y,  and he was avai l abl e t o Bar t on f or  cr oss-
exami nat i on.   Thus,  Ol son' s t est i mony sat i sf i ed 
Bar t on' s conf r ont at i on r i ght  and i s admi ssi bl e under  
t he supr eme cour t ' s  deci s i on i n [ St at e v. ]  Wi l l i ams.  

I d. ,  ¶16.   The cour t  of  appeal s al so r ej ect ed Bar t on' s ar gument  

t hat  Cr awf or d under mi ned t he r ul e of  St at e v.  Wi l l i ams.   I d. ,  

¶20.   The cour t  st at ed t hat  " [ a]  def endant ' s conf r ont at i on r i ght  

i s  sat i sf i ed i f  a qual i f i ed exper t  t est i f i es as t o hi s or  her  

i ndependent  opi ni on,  even i f  t he opi ni on i s based i n par t  on t he 

wor k of  anot her "  exper t :  

Cr awf or d does not  under mi ne t he est abl i shed r ul e 
t hat  exper t s can t est i f y t o t hei r  opi ni ons on r el evant  
mat t er s,  and r el at e t he i nf or mat i on and sour ces upon 
whi ch t hey r el y i n f or mi ng t hose opi ni ons.   Thi s i s so 
because an exper t  i s  subj ect  t o cr oss- exami nat i on 
about  hi s or  her  opi ni ons and addi t i onal l y,  t he 
mat er i al s on whi ch t he exper t  bases hi s or  her  opi ni on 
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ar e not  el i c i t ed f or  t he t r ut h of  t hei r  cont ent s;  t hey 
ar e exami ned t o assess t he wei ght  of  t he exper t ' s  
opi ni on.  

I d. ,  ¶¶20,  22 ( quot i ng Peopl e v.  Thomas,  30 Cal .  Rpt r .  3d 582,  

587 ( Cal .  Ct .  App.  2005) ) .      

¶39 Deadwi l l er  asser t s t hat  t hi s case i s di st i ngui shabl e 

f r om St at e v.  Wi l l i ams and Bar t on because Wi t ucki  was mer el y a 

condui t  f or  Or chi d' s anal ysi s.   The St at e ar gues t hat  j ust  as i n 

St at e v.  Wi l l i ams and Bar t on,  a def endant ' s r i ght  t o 

conf r ont at i on was not  v i ol at ed because Wi t ucki  was hi ghl y 

qual i f i ed as an anal yst ,  r evi ewed Or chi d' s wor k,  and 

i ndependent l y det er mi ned t hat  t he DNA r ecover ed f r om t he vi ct i ms 

was a mat ch t o Deadwi l l er .    

¶40 I n t hi s case,  Wi t ucki ' s  t est i mony was si mi l ar  t o t hat  

of  t he t est i f y i ng anal yst  i n St at e v.  Wi l l i ams and Bar t on.   

Wi t ucki  was a hi ghl y qual i f i ed exper t .   When t he vi ct i ms'  swabs 

f i r st  came i n,  Wi t ucki  conf i r med t he pr esence of  semen.   Once 

Wi t ucki  r ecei ved Or chi d' s DNA pr of i l e,  he r evi ewed t he pr of i l e 

t o make sur e t hat  Or chi d f ol l owed i t s pr ocedur es and qual i t y 

cont r ol  measur es and t hat  i t  obt ai ned accept abl e r esul t s.   

Wi t ucki  al so eval uat ed t he pr of i l e t o make sur e i t  was of  

suf f i c i ent  qual i t y t o ent er  i nt o t he DNA dat abase.   Af t er  t he 

comput er  showed a mat ch bet ween Deadwi l l er  and t he Or chi d DNA 

pr of i l es,  Wi t ucki  obt ai ned a buccal  swab f r om Deadwi l l er ,  

devel oped a DNA pr of i l e f r om t hat  swab,  and r econf i r med t hat  

Deadwi l l er  was a mat ch.   Thus,  Wi t ucki  was not  mer el y a condui t  

f or  Or chi d' s DNA pr of i l es,  but  he i ndependent l y  concl uded t hat  

Deadwi l l er  was a mat ch t o Or chi d' s DNA pr of i l es.   See St at e v.  
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Wi l l i ams,  253 Wi s.  2d 99,  ¶20.   Ther ef or e,  Wi t ucki ' s  t est i mony 

was suf f i c i ent  t o pr ot ect  Deadwi l l er ' s r i ght  t o conf r ont at i on.    

B.  Har ml ess Er r or  

¶41 Assumi ng ar guendo t hat  al l owi ng Wi t ucki  t o t est i f y 

about  Or chi d' s DNA pr of i l es v i ol at ed Deadwi l l er ' s r i ght  t o 

conf r ont at i on,  t hat  v i ol at i on was har ml ess.   A Conf r ont at i on 

Cl ause vi ol at i on does not  r esul t  i n aut omat i c r ever sal ,  but  i s  

subj ect  t o har ml ess er r or  anal ysi s.   St at e v.  Jensen,  2011 WI  

App 3,  ¶30,  331 Wi s.  2d 440,  794 N. W. 2d 482;  St at e v.  Weed,  2003 

WI  85,  ¶28,  263 Wi s.  2d 434,  666 N. W. 2d 485;  St at e v.  Wi l l i ams,  

253 Wi s.  2d 99,  ¶50.   For  an er r or  t o be har ml ess,  t he par t y who 

benef i t t ed f r om er r or  must  show t hat  " ' i t  i s  c l ear  beyond a 

r easonabl e doubt  t hat  a r at i onal  j ur y woul d have f ound t he 

def endant  gui l t y absent  t he er r or . ' "   St at e v.  Mar t i n,  2012 WI  

96,  ¶45,  343 Wi s.  2d 278,  816 N. W. 2d 270 ( quot i ng St at e v.  

Har vey,  2002 WI  93,  ¶49,  254 Wi s.  2d 442,  647 N. W. 2d 189) .   I n 

ot her  wor ds,  " an er r or  i s har ml ess i f  t he benef i c i ar y of  t he 

er r or  pr oves beyond a r easonabl e doubt  t hat  t he er r or  compl ai ned 

of  di d not  cont r i but e t o t he ver di ct  obt ai ned. "   I d.  ( i nt er nal  

quot at i ons omi t t ed) .   To concl ude t hat  t he er r or  was har ml ess,  

t hi s cour t  must  det er mi ne t hat  " t he j ur y woul d have ar r i ved at  

t he same ver di ct  had t he er r or  not  occur r ed. "   I d.  ( c i t at i ons 

omi t t ed) .   Sever al  f act or s gui de our  anal ysi s:  " t he f r equency of  

t he er r or ;  t he i mpor t ance of  t he er r oneousl y admi t t ed evi dence;  

t he pr esence or  absence of  evi dence cor r obor at i ng or  

cont r adi ct i ng t he er r oneousl y admi t t ed evi dence;  whet her  t he 

er r oneousl y admi t t ed evi dence dupl i cat es unt ai nt ed evi dence;  t he 
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nat ur e of  t he def ense;  t he nat ur e of  t he St at e' s  case;  and t he 

over al l  st r engt h of  t he St at e' s case. "   I d. ,  ¶46.      

¶42 Deadwi l l er  ar gues t hat  t he i nt r oduct i on of  Wi t ucki ' s  

t est i mony was not  har ml ess.   Deadwi l l er  poi nt s out  t hat  hi s 

pr i or  st at ement s t o t he pol i ce——t hat  he had sexual  i nt er cour se 

wi t h bot h women ( asser t i ng t hat  i t  was consensual  and t hat  he 

pai d t hem) ——wer e not  i nt r oduced by t he St at e.   Deadwi l l er  ar gues 

t hat  he had t o change hi s def ense st r at egy because of  t he 

v i ol at i on,  i . e.  he deci ded t o t est i f y t hat  t he sex was 

consensual  onl y  af t er  t he St at e i nt r oduced t he DNA evi dence.   

The St at e,  on t he ot her  hand,  ar gues t hat  any er r or  was 

har ml ess.   Deadwi l l er  admi t t ed t hat  he was t he sour ce of  t he 

semen,  and hi s def ense st r at egy t hr oughout  t he whol e pr oceedi ngs 

was t hat  t he sex was consensual .    

¶43 We agr ee wi t h t he St at e and concl ude t hat  even i f  

admi t t i ng Wi t ucki ' s  t est i mony vi ol at ed Deadwi l l er ' s r i ght  t o 

conf r ont at i on,  t hat  er r or  was har ml ess.   Fi r st ,  Deadwi l l er  made 

st at ement s t o t he pol i ce admi t t i ng t hat  he had sexual  

i nt er cour se wi t h t he v i ct i ms.   At  a pr et r i al  conf er ence,  t he 

cour t  asked t he pr osecut or  whet her  he i nt ended t o use t hose 

st at ement s,  and he r esponded t hat  " I  guess t hat  i s goi ng t o 

depend on t he DNA and i f  t he Cour t  al l ows Mr .  Wi t ucki  t o 

t est i f y.   I  don' t  i nt end t o use hi s st at ement s.   I f  t hat  i s  not  

r esol ved,  t hen I  may put  hi s st at ement s on j ust  t o show t hi s i s 

r eal l y a consent  case. "   I f  Wi t ucki  had not  t est i f i ed,  t he St at e 

coul d have used Deadwi l l er ' s st at ement s t o pr ove t he same f act ——

t hat  Deadwi l l er  was t he sour ce of  t he semen r ecover ed f r om t he 
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v i ct i ms.   Second,  Deadwi l l er  made sever al  st at ement s i ndi cat i ng 

t hat  he di d not  chal l enge t he DNA r esul t s,  but  r at her  was basi ng 

hi s def ense on t he t heor y t hat  Kr i st i na S.  and Chant ee O.  

consent ed t o t he sexual  i nt er cour se.   At  a pr et r i al  conf er ence 

days bef or e t he t r i al  was schedul ed t o begi n,  Deadwi l l er  

r epor t ed t hat  hi s DNA exper t  had not  compl et ed t he r evi ew of  

evi dence i n t hi s case.   The cour t  i nf or med Deadwi l l er  t hat  he 

" coul d go t o t r i al  wi t h your  exper t  i f  we put  i t  at  anot her  dat e 

at  a l at er  t i me"  and asked hi m sever al  t i mes whet her  he want ed 

t o pr oceed wi t hout  hi s DNA exper t .   The def endant  answer ed 

af f i r mat i vel y s i x t i mes,  i nsi st i ng t hat  he want ed t o pr oceed 

wi t hout  hi s exper t .   The St at e added t hat  t he DNA was goi ng t o 

be a s i de i ssue i n t he case;  t hat  Deadwi l l er ' s def ense was goi ng 

t o be t hat  t he v i ct i ms consent ed,  and t hat  t hi s was goi ng t o be 

a cr edi bi l i t y  case.   Deadwi l l er  r esponded t hat  " I  agr ee wi t h hi m 

100 per cent . "   I n ot her  wor ds,  whet her  i nt er cour se occur r ed,  t he 

subj ect  of  t he exper t ' s  t est i mony was i r r el evant  t o Deadwi l l er ' s  

def ense because hi s def ense was t hat  t he i nt er cour se di d occur  

but  t hat  t he v i ct i ms consent ed.   At  t r i al ,  t he def endant  

t est i f i ed t hat  Kr i st i na S.  and Chant ee O.  bot h consent ed t o 

havi ng sexual  i nt er cour se wi t h hi m and t hat  he di d not  di sput e 

t hat  hi s semen was f ound i n bot h v i ct i ms.   Thr oughout  t he ent i r e 

pr oceedi ngs,  Deadwi l l er ' s def ense st r at egy was t hat  t he sexual  

i nt er cour se was consensual .   Ther ef or e,  even i f  Wi t ucki ' s  

t est i mony vi ol at ed Deadwi l l er ' s r i ght  t o conf r ont at i on,  t hat  

er r or  was har ml ess beyond a r easonabl e doubt .     

I V.  CONCLUSI ON 



No.  2010AP2363- CR & 2010AP2364- CR   

 

33 
 

¶44 We concl ude t hat  on t he f act s of  t hi s case,  Wi t ucki ' s  

t est i mony di d not  v i ol at e Deadwi l l er ' s r i ght  t o conf r ont at i on.   

Appl y i ng t he var i ous r at i onal es of  Wi l l i ams,  a maj or i t y of  t he 

Uni t ed St at es Supr eme Cour t  woul d come t o t he same concl usi on as 

i n Wi l l i ams,  t hat  t he exper t ' s  t est i mony di d not  v i ol at e t he 

def endant ' s r i ght  t o conf r ont at i on.   Mor eover ,  Deadwi l l er  di d 

not  chal l enge t he subst ance of  Wi t ucki ' s  t est i mony because hi s  

def ense was t hat  t he i nt er cour se di d occur  but  t hat  t he v i ct i ms 

consent ed.      

¶45 Fur t her ,  assumi ng ar guendo t hat  t he admi ssi on of  

Wi t ucki ' s  t est i mony vi ol at ed Deadwi l l er ' s r i ght  t o 

conf r ont at i on,  we concl ude t hat  t he er r or  was har ml ess i n l i ght  

of  t he def endant ' s pr evi ous admi ssi ons of  sexual  i nt er cour se 

wi t h t he v i ct i ms and t he f act  t hat  t hr oughout  t he pr oceedi ngs,  

he mai nt ai ned a def ense t hat  t he v i ct i ms consent ed.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    

¶46 MI CHAEL J.  GABLEMAN,  J. ,  di d not  par t i c i pat e.  
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¶47 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).1 Thi s 

wr i t i ng i s r eal l y a l ament .   A l ament  t hat  t he maj or i t y opi ni on 

r eaches a r esul t  wi t hout  a r at i onal e.   Because t he maj or i t y 

opi ni on of f er s no r at i onal e f or  t he r esul t ,  t he maj or i t y opi ni on 

does not  hel p answer  t he r ecur r i ng s i gni f i cant  cent r al  

const i t ut i onal / evi dent i ar y quest i on pr esent ed,  namel y,  " How does 

t he Conf r ont at i on Cl ause appl y t o t he panopl y of  cr i me 

l abor at or y r epor t s and under l y i ng t echni cal  st at ement s wr i t t en 

by ( or  ot her wi se made by)  l abor at or y t echni c i ans?" 2  Thi s cent r al  

quest i on i s ubi qui t ous i n t r i al  cour t s ever y day.  

¶48 The maj or i t y opi ni on r eaches i t s  r esul t  based on t he 

r esul t  r eached by t he Uni t ed St at es Supr eme Cour t  i n Wi l l i ams v.  

I l l i noi s,  132 S.  Ct .  2221 ( 2012) .   Wi l l i ams was a pl ur al i t y 

deci s i on.   As a r esul t  of  i ssui ng a pl ur al i t y deci s i on,  t he 

Uni t ed St at es Supr eme Cour t  has not  synt hesi zed i t s case l aw 

i nt er pr et i ng Cr awf or d v.  Washi ngt on,  541 U. S.  36 ( 2004) ,  t o 

adequat el y del i neat e t he i nt er sect i on of  t he Conf r ont at i on 

Cl ause and t he r ul es of  evi dence and t he appl i cat i on of  t he 

Conf r ont at i on Cl ause t o t he use of  cr i me l abor at or y r epor t s at  

t r i al .   The i nst ant  case pr esent s t hi s cour t  an oppor t uni t y t o 

                                                 
1 I  concur  i n j udgment  because t he al l eged er r or ,  i f  er r or ,  

was har ml ess.   The r ecor d i ndi cat es t hat  bef or e t r i al ,  t he 
def endant  t ol d det ect i ves t hat  he di d i ndeed have sexual  
r el at i ons wi t h t he v i ct i ms,  but  t hat  t he r el at i ons wer e 
consensual .   I t  i s  not  ent i r el y c l ear  when t he def endant  made 
t hese st at ement s and t he det ect i ves di d not  t est i f y at  t r i al  
r egar di ng t he st at ement s.   What  i s c l ear  i s t hat  at  t he pr et r i al  
hear i ng when t he St at e r emar ked t hat  t he case cent er ed on t he 
i ssue of  consent ,  t he def endant  di d not  obj ect .  

2 Wi l l i ams v.  I l l i noi s,  132 S.  Ct .  2221,  2244 ( Br eyer ,  J. ,  
concur r i ng) .  
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do so.   Yet  t he maj or i t y opi ni on si dest eps t hi s oppor t uni t y and 

i n doi ng so,  f ai l s  t o advance t he l aw i n t hi s i mpor t ant  ar ea.  

¶49 I  wr i t e f or  t wo r easons.    

¶50 Fi r st ,  I  concl ude t hat  t hi s cour t  i s  not  obl i gat ed t o 

f ol l ow t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Wi l l i ams v.  

I l l i noi s i n r eachi ng i t s r esul t .   The deci s i on i s not  bi ndi ng 

upon t hi s cour t  because t her e i s no si ngl e or  nar r owest  

r at i onal e upon whi ch t he maj or i t y of  t he Uni t ed St at es Supr eme 

Cour t  r el i ed i n r eachi ng i t s concl usi on.    

¶51 Second,  i n r el y i ng on Wi l l i ams t o di ct at e t he r esul t  

i n t he pr esent  case,  t he maj or i t y opi ni on mi sses an oppor t uni t y 

t o exami ne mor e f ul l y t he i mpor t ant  quest i on r ai sed r egar di ng 

t he i nt er sect i on of  t he Conf r ont at i on Cl ause and t he r ul es of  

evi dence and t he appl i cat i on of  t he Conf r ont at i on Cl ause t o t he 

numer ous t ypes of  cr i me l abor at or y r epor t s and t he wi t nesses 

t est i f y i ng about  t hem.     

I  

¶52 The f i r st  i ssue i s what  r ol e Wi l l i ams shoul d pl ay i n 

our  cour t ' s  deci s i on i n t he pr esent  case.   Wi l l i ams was a 

pl ur al i t y deci s i on.   I t  i s  not  t he f i r st  pl ur al i t y deci s i on of  

t he Uni t ed St at es Supr eme Cour t  ( or  t hi s cour t ) ,  and i t  wi l l  not  

be t he l ast .    

¶53 Rul es have been devel oped i nst r uct i ng f eder al  and 

st at e cour t s how t o i nt er pr et  and appl y pl ur al i t y deci s i ons.    

¶54 The Uni t ed St at es Supr eme Cour t  decl ar ed i n Mar ks v.  

Uni t ed St at es,  430 U. S.  188,  193 ( 1977) ,  t hat  when i t  i ssues a 

pl ur al i t y deci s i on,  wi t h no f i ve Just i ces agr eei ng on a 
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r at i onal e,  cour t s shoul d r egar d t he opi ni on of  t he Just i ce 

concur r i ng on t he nar r owest  possi bl e gr ounds as t he Cour t ' s  

ul t i mat e hol di ng.    

¶55 Thi s cour t  has f ol l owed Mar ks i n appl y i ng pl ur al i t y 

opi ni ons of  t he Uni t ed St at es Supr eme Cour t  and i n appl y i ng 

pl ur al i t y deci s i ons of  t hi s cour t .   See,  e. g. ,  Vi ncent  v.  

Voi ght ,  2000 WI  93,  ¶46,  n. 18,  236 Wi s.  2d 588,  614 N. W. 2d 388;  

Lounge Mgmt . ,  Lt d.  v.  Town of  Tr ent on,  219 Wi s.  2d 13,  21- 22,  

580 N. W. 2d 156 ( 1998) ;  Tomczak v.  Bai l ey,  218 Wi s.  2d 245,  284,  

578 N. W. 2d 166 ( 1998)  ( Cr ooks,  J.  concur r i ng)  ( quot i ng Gr egg v.  

Geor gi a,  428 U. S.  153,  169 n. 15 ( 1976)  ( opi ni on of  St ewar t ,  

Powel l ,  & St evens,  JJ. ) ) .           

¶56 The Mar ks nar r owest  gr ounds r ul e has been i nt er pr et ed 

as appl y i ng onl y  when " one opi ni on can be meani ngf ul l y r egar ded 

as ' nar r ower '  t han anot her ——onl y when one opi ni on i s a l ogi cal  

subset  of  ot her ,  br oader  opi ni ons"  and can " r epr esent  a common 

denomi nat or  of  t he Cour t ' s  r easoni ng .  .  .  . "   Ki ng v.  Pal mer ,  

950 F. 2d 771,  781 ( D. C.  Ci r .  1991)  ( en banc) ) .   Ther ef or e,  " i n 

cases wher e appr oaches di f f er ,  no par t i cul ar  st andar d i s bi ndi ng 

on an i nf er i or  cour t  because none has r ecei ved t he suppor t  of  a 

maj or i t y of  t he Supr eme Cour t . "   Ankar  Ener gy Cor p.  v.  

Consol i dat i on Coal  Co. ,  177 F. 3d 161,  170 ( 3d Ci r .  1999) .   " When 

i t  i s  not  possi bl e t o di scover  a s i ngl e st andar d t hat  

l egi t i mat el y const i t ut es t he nar r owest  gr ound f or  a deci s i on on 

t hat  i ssue,  t her e i s t hen no l aw of  t he l and because no one 

st andar d commands t he suppor t  of  a maj or i t y of  t he Supr eme 
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Cour t . "   Uni t ed St at es v.  Al can Al umi num Cor p. ,  315 F. 3d 179,  

189 ( 2d Ci r .  2003) .  

¶57 No nar r owest  opi ni on exi st s i n Wi l l i ams.   No one 

opi ni on i s a l ogi cal  subset  of  anot her  br oader  opi ni on. 3 

¶58 Fi ve Just i ces of  t he Uni t ed St at es Supr eme Cour t  

concl uded i n Wi l l i ams t hat  a DNA r epor t  s i mi l ar  t o t he one 

i nt r oduced i n t he pr esent  case di d not  v i ol at e t he Conf r ont at i on 

Cl ause.   They coul d not  agr ee on t he r eason.   Four  of  t hese 

Just i ces concl uded t hat  t he admi ssi on of  a Cel l mar k r epor t  di d 

not  v i ol at e t he Conf r ont at i on Cl ause because t he r epor t  was not  

used t o pr ove t he t r ut h of  t he mat t er  asser t ed and i t s pr i mar y 

pur pose was not  t o accuse a t ar get ed i ndi v i dual  of  a cr i me.   

Wi l l i ams,  132 S.  Ct .  at  2243.   One Just i ce agr eei ng wi t h t he 

di sposi t i on of  t he case concl uded t hat  t he r epor t  was non-

t est i moni al  because i t  " l acked t he r equi s i t e ' f or mal i t y and 

sol emni t y '  t o be consi der ed ' t est i moni al '  .  .  .  . "   Wi l l i ams,  

132 S.  Ct .  at  2255 ( Thomas,  J. ,  concur r i ng) . 4   

¶59 Four  Just i ces di ssent ed,  concl udi ng t hat  t he admi ssi on 

of  a Cel l mar k r epor t  was a Conf r ont at i on Cl ause vi ol at i on.   

Wi l l i ams,  132 S.  Ct .  at  2265 ( Kagan,  J. ,  di ssent i ng) .  

                                                 
3 For  a r ecent  l aw r evi ew comment ar y on t he Mar ks r ul e,  see 

W.  Jesse Wei ns,  Not e,  A Pr obl emat i c Pl ur al i t y Pr ecedent :  Why t he 
Supr eme Cour t  Shoul d Leave Mar ks Over  Van Or den v.  Per r y,  85 
Neb.  L.  Rev.  830 ( 2007) .  

4 Just i ce Thomas' s concur r ence i n Wi l l i ams expl i c i t l y  
r ej ect s t he pl ur al i t y ' s " f l awed anal ysi s"  and asser t s t hat  
" t her e was no pl ausi bl e r eason f or  t he i nt r oduct i on of  
Cel l mar k ' s st at ement s ot her  t han t o est abl i sh t hei r  t r ut h. "   
Wi l l i ams,  132 S.  Ct .  at  2255- 56 ( Thomas,  J. ,  concur r i ng) .  
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¶60 I  do not  v i ew t he Wi l l i ams deci s i on as bi ndi ng on t hi s 

cour t .   Ther e i s no " nar r owest "  r at i onal e upon whi ch t o r el y.   

The pl ur al i t y opi ni on and Just i ce Thomas' s concur r ence empl oy 

di f f er i ng appr oaches t o r each t he same concl usi on t hat  no 

Conf r ont at i on Cl ause vi ol at i on occur r ed,  but  no opi ni on i s a 

" l ogi cal  subset "  of  anot her .  

¶61 As Just i ce Kagan not ed i n her  di ssent ,  " [ I ] n al l  

except  [ t he pl ur al i t y ' s]  di sposi t i on,  [ Just i ce Al i t o' s]  opi ni on 

i s a di ssent :   Fi ve Just i ces speci f i cal l y r ej ect  ever y aspect  of  

i t s  r easoni ng and ever y aspect  of  i t s  expl i cat i on. "   Wi l l i ams,  

132 S.  Ct .  at  2265 ( Kagan,  J. ,  di ssent i ng) .   Ther ef or e,  al t hough 

t he i ncl usi on of  Just i ce Thomas' s concur r ence means f i ve 

Just i ces r eached t he same r esul t ,  t he r easoni ng of  t he 

concur r ence cannot  be consi der ed t he nar r owest  gr ounds or  t he 

" l ogi cal  subset "  of  t he pl ur al i t y opi ni on.    

¶62 The maj or i t y opi ni on f ol l ows t he r esul t  i n Wi l l i ams 

because t he def endant  i n Wi l l i ams and t he def endant  i n t he 

pr esent  case ar e i n " subst ant i al l y  i dent i cal  posi t i ons. "   Thus,  

t he maj or i t y opi ni on asser t s t hat  f i ve Just i ces of  t he Uni t ed 

St at es Supr eme Cour t  woul d most  l i kel y r each t he same concl usi on 

as t hey r eached i n Wi l l i ams i f  pr esent ed wi t h t he i nst ant  case.   

Maj or i t y op. ,  ¶¶31- 34. 5   

                                                 
5 The f act s of  t he pr esent  case and Wi l l i ams ar e somewhat  

di f f er ent .   The quest i on i s whet her  t he di f f er ences mat t er .   
Her e a j ur y,  r at her  t han a j udge,  det er mi ned t he def endant ' s 
gui l t .   Just i ce Al i t o' s pl ur al i t y opi ni on hi nt ed t hat  a change 
i n t he f act - f i nder  mi ght  be an i ssue.   Wi l l i ams,  132 S.  Ct .  at  
2236;  maj or i t y op. ,  ¶34 n. 11.    
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¶63 Wi t hout  expl ai ni ng why i t  i s devi at i ng f r om our  

pr ecedent  t hat  r el i es on t he Mar ks pl ur al i t y opi ni on r ul e,  t he 

maj or i t y opi ni on adopt s a di f f er ent  way of  appr oachi ng a 

pl ur al i t y deci s i on of  t he Uni t ed St at es Supr eme Cour t .   The 

maj or i t y opi ni on' s new appr oach t o a pl ur al i t y deci s i on i s t o 

ask ( and answer )  how f i ve member s of  t he Uni t ed St at es Supr eme 

Cour t  woul d di spose of  t he pr esent  case.   I n ot her  wor ds,  t he 

maj or i t y opi ni on asks ( and answer s)  t he f ol l owi ng quest i on:   

What  r esul t  woul d t he f our - member  pl ur al i t y i n Wi l l i ams pl us 

Just i ce Thomas r each i n t he pr esent  case? 

¶64 I  ask,  what  i s t he ef f ect  of  t he maj or i t y opi ni on' s 

new appr oach on our  pr i or  cases adopt i ng t he Mar ks r ul e?  Does 

t he maj or i t y opi ni on' s " f ol l ow t he r esul t "  r ul e r epl ace t he 

" f ol l ow t he nar r owest  r at i onal e"  r ul e f r om Mar ks?  I s i t  an 

i nt er pr et at i on of  or  an al t er nat i ve t o t he Mar ks r ul e?  Does t he 

maj or i t y opi ni on' s " f ol l ow t he r esul t "  r ul e r equi r e t hat  t he 

f act s of  each new case be on al l  f our s wi t h t he deci s i on of  t he 

Uni t ed St at es Supr eme Cour t ?  Does t he maj or i t y opi ni on' s 

" f ol l ow t he r esul t "  r ul e r equi r e t hi s cour t  t o f ol l ow a cer t ai n 

r at i onal e t hat  l ed t o t hat  r esul t ,  even t hough no r at i onal e has 

r ecei ved t he suppor t  of  a maj or i t y of  t he Uni t ed St at es Supr eme 

Cour t ?  Does t he maj or i t y opi ni on' s " f ol l ow t he r esul t "  r ul e 

r equi r e t hat  al l  of  t he Uni t ed St at es Supr eme Cour t  Just i ces who 

agr eed on t he r esul t  st i l l  be on t he Cour t  when a new st at e case 

i s pr esent ed?  

¶65 Because t her e i s  no si ngl e or  nar r owest  r at i onal e upon 

whi ch t he maj or i t y i n t he Uni t ed St at es Supr eme Cour t  r el i ed on 
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r eachi ng i t s concl usi on i n Wi l l i ams,  I  concl ude t hat  t her e i s no 

st andar d i n Wi l l i ams f or  t hi s cour t  t o f ol l ow.    

I I  

¶66 I  t ur n now t o my second poi nt .   I n r el y i ng on Wi l l i ams 

t o di ct at e t he r esul t  i n t he pr esent  case,  t he cour t  mi sses an 

oppor t uni t y t o exami ne t he quest i on r ai sed r egar di ng t he 

i nt er sect i on of  t he Conf r ont at i on Cl ause and t he r ul es of  

evi dence and t he appl i cat i on of  t he Conf r ont at i on Cl ause t o a 

wi de ar r ay of  cr i me l abor at or y r epor t s and t he wi t nesses who 

t est i f y about  t hem.  

¶67 I t  may be f ai r l y easy t o specul at e what  r esul t  t he 

Wi l l i ams Cour t  woul d r each i n t he pr esent  case when Wi l l i ams was 

so r ecent l y deci ded and i s so s i mi l ar  t o t he f act s of  t he 

pr esent  case.   I t  wi l l  not  be as easy i n ot her  cases i n t he near  

and di st ant  f ut ur e t hat  pr esent  di f f er ent  f act  s i t uat i ons.   

¶68 By adopt i ng t he r esul t  of  Wi l l i ams wi t hout  f ul l y  

set t i ng f or t h a r at i onal e,  a s t andar d,  t hat  Wi sconsi n cour t s 

shoul d f ol l ow i n f ut ur e cases,  t he cour t  has f ai l ed t o st r i ve t o 

unbundl e Conf r ont at i on Cl ause doct r i ne.    

¶69 I  agr ee wi t h Just i ce Br eyer ,  who l ament ed at  l engt h i n 

Wi l l i ams about  t he gr avi t y of  t he i ssues l ef t  unr esol ved by t he 

Wi l l i ams deci s i on.   Just i ce Br eyer  woul d have pr ef er r ed t hat  t he 

Cour t  t ake a f r esh l ook at  t he i nt er sect i on of  t he Conf r ont at i on 

Cl ause and t he r ul es of  evi dence and synt hesi ze Cr awf or d,  

Mel endez- Di az, 6 and Bul l comi ng7 wi t h t he i ssues pr esent ed i n 

                                                 
6 Mel endez- Di az v.  Massachuset t s,  557 U. S.  305 ( 2009) .   

7 Bul l comi ng v.  New Mexi co,  131 S.  Ct .  2705 ( 2011) .  
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Wi l l i ams. 8  Thi s synt hesi s i s essent i al  because t he Just i ces of  

t he Uni t ed St at es Supr eme Cour t  have expr essed wi del y di ver gent  

v i ews i n t hese cases.  

¶70 One comment ar y concl uded t hat  t he Wi l l i ams pl ur al i t y 

opi ni on def er r ed t o t he I l l i noi s r ul es of  evi dence,  t hus 

" i nt er mi ngl [ i ng]  t he Conf r ont at i on Cl ause wi t h st at e r ul es of  

evi dence,  .  .  .  pr eci sel y t he evi l  t hat  Cr awf or d hel ped t o 

r emedy .  .  .  [ and]  amount i ng t o an unacknowl edged depar t ur e f r om 

Cr awf or d i t sel f . "   The Supr eme Cour t ,  2011 Ter m——Leadi ng Cases,  

126 Har v.  L.  Rev.  176,  273 ( 2012) .   Thi s l aw r evi ew pi ece opi nes 

on Wi l l i ams as f ol l ows:   " The Cour t  coul d have avoi ded such a 

conf usi ng out come,  i f  onl y a s i ngl e addi t i onal  Just i ce had 

ei t her  j oi ned t he Just i ces i n t he pl ur al i t y t o wr i t e a maj or i t y 

opi ni on over r ul i ng Mel endez- Di az and Bul l comi ng or  j oi ned t he 

di ssent  and t her eby st r engt hened and cl ar i f i ed t he r equi r ement s 

of  Mel endez- Di az and Bul l comi ng. "   The Supr eme Cour t ,  2011 Ter m—

—Leadi ng Cases,  126 Har v.  L.  Rev.  176,  276 ( 2012) .  

¶71 Just i ce Br eyer  al so r ai sed i mpor t ant  pr act i cal  

quest i ons.   Who may t he pr osecut i on cal l  t o t est i f y and how many 

peopl e who wer e i nvol ved i n t he l abor at or y shoul d have t o 

t est i f y t o sat i sf y t he Conf r ont at i on Cl ause?9  Just i ce Br eyer  

not ed t hat  t he Wi l l i ams pl ur al i t y deci s i on,  l i ke deci s i ons 

bef or e i t ,  has f ai l ed t o pr oduce a c l ear ,  gener al l y appl i cabl e 

pr act i cal  answer  t o t he Conf r ont at i on Cl ause i ssue wi t h r espect  

t o r out i ne cr i me l abor at or y r esul t s:  

                                                 
8 Wi l l i ams,  132 S.  Ct .  at  2248 ( Br eyer ,  J. ,  concur r i ng) .  

9 I d.  at  2246- 47 ( Br eyer ,  J. ,  concur r i ng) .  
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Once one abandons t he t r adi t i onal  [ Feder al ]  r ul e [ of  
Evi dence 703] ,  t her e woul d seem of t en t o be no l ogi cal  
st oppi ng pl ace bet ween r equi r i ng t he pr osecut i on t o 
cal l  as a wi t ness one of  t he l abor at or y exper t s who 
wor ked on t he mat t er  and r equi r i ng t he pr osecut i on t o 
cal l  al l  of  t he l abor at or y exper t s who di d so.   
Exper t s——especi al l y l abor at or y exper t s——r egul ar l y r el y 
on t he t echni cal  st at ement s and r esul t s of  ot her  
exper t s t o f or m t hei r  own opi ni ons.   The r eal i t y of  
t he mat t er  i s t hat  t he i nt r oduct i on of  a l abor at or y 
r epor t  i nvol ves l ayer  upon l ayer  of  t echni cal  
st at ement s ( expr ess or  i mpl i ed)  made by one exper t  and 
r el i ed upon by anot her . 10 

¶72 Al t hough Just i ce Br eyer  concur r ed t o cr i t i c i ze t he 

pl ur al i t y f or  f ai l i ng t o pr oduce a c l ear ,  gener al l y appl i cabl e 

r ul e,  Just i ce Kagan di ssent ed t o f aul t  t he pl ur al i t y f or  

t ar ni shi ng what  she vi ewed as t he c l ear  r ul e t hat  t he Cour t  had 

r ecent l y espoused.   Bef or e Wi l l i ams,  t wo l andmar k Cour t  

deci s i ons wi t hi n t he l ast  t hr ee year s i n Mel endez- Di az and 

Bul l comi ng demanded t hat  " a pr osecut or  wi shi ng t o admi t  t he 

r esul t s of  f or ensi c t est i ng had t o pr oduce t he t echni c i an 

r esponsi bl e f or  t he anal ysi s. " 11  " But  t hat  c l ear  r ul e i s c l ear  

no l onger , "  l ament ed Just i ce Kagan. 12  I n f ai l i ng t o f ol l ow t hese 

r ecent  deci s i ons,  t he Cour t  has " l ef t  s i gni f i cant  conf usi on i n 

[ i t s ]  wake. " 13 

¶73 Comment at or s have l evi ed cr i t i c i sm at  al l  f our  of  t he 

Wi l l i ams opi ni ons:  

                                                 
10 I d.  at  2246 ( Br eyer ,  J. ,  concur r i ng) .  

11 I d.  at  2277 ( Kagan,  J. ,  di ssent i ng) .  

12 I d.  ( Kagan,  J. ,  di ssent i ng) .  

13 I d.  ( Kagan,  J. ,  di ssent i ng) .  
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The l ack of  ei t her  a maj or i t y opi ni on or  a c l ear  
hol di ng,  i n addi t i on t o t he i nt er nal  f l aws of  t he 
var i ous opi ni ons,  deepl y muddl es Conf r ont at i on Cl ause 
doct r i ne,  l eavi ng t he cl ause' s appl i cat i on t o f or ensi c 
evi dence i n quest i on. 14   

¶74 Thi s cour t  shoul d,  I  t hi nk,  t ake Just i ce Br eyer ' s 

advi ce and exami ne t he i ssues pr esent ed and deci de t he pr esent  

case on t he basi s of  const i t ut i onal  pr ecedent  of  t he Uni t ed 

St at es Supr eme Cour t  and t hi s cour t ,  l ear ni ng t o t he ext ent  

possi bl e f r om t he di ver si t y of  opi ni ons i n t hese cases.   

Al t hough t he Uni t ed St at es Supr eme Cour t  has f ai l ed t o pr ovi de 

cl ear ,  consi st ent  answer s on t he i nt er pl ay of  t he Conf r ont at i on 

Cl ause and evi dent i ar y r ul es when l abor at or y r epor t s and 

st at ement s ar e i nt r oduced or  r el i ed upon,  t hi s cour t  shoul d 

at t empt  t o cr af t  a const i t ut i onal  st andar d and f ashi on an 

appr oach t hat  i s t heor et i cal l y and pr act i cal l y sound.    

¶75 Our  r e- exami nat i on of  t he appl i cabl e st at e and f eder al  

pr ecedent  woul d be f r ui t f ul  t o gui de c i r cui t  cour t s,  

pr osecut or s,  def ense counsel ,  and exper t  wi t nesses i n t he 

conduct  of  t r i al s i n whi ch an ar r ay of  l abor at or y r epor t s and 

st at ement s ar e i nt r oduced or  r el i ed upon. 15  Unl ess we do so,  

cour t s and l i t i gant s wi l l  have l i t t l e or  no gui dance on how t o 

pr oceed when t he next  cases ar e pr esent ed i n t he c i r cui t  cour t s 

wi t h di f f er ent  set s of  c i r cumst ances and di f f er ent  k i nds of  

cr i me l abor at or y r epor t s and wi t nesses at  i ssue.  
                                                 

14 The Supr eme Cour t ,  2011 Ter m——Leadi ng Cases,  126 Har v.  L.  
Rev.  176,  267 ( 2012) .  

15 For  exampl es of  cour t s t aki ng t hi s appr oach of  r e-
exami ni ng t he case l aw t o addr ess Conf r ont at i on Cl ause 
chal l enges,  see Uni t ed St at es v.  James,  712 F. 3d 79 ( 2d Ci r .  
2013) ;  Peopl e v.  Peal er ,  985 N. E. 2d 903 ( N. Y.  2013) .  
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¶76 Just i ce Br eyer  began t hi s exami nat i on i n hi s Wi l l i ams 

concur r ence when he acknowl edged t hat  cour t s and t r eat i se 

wr i t er s have r ecogni zed t he pr obl em and have suggest ed at  l east  

s i x di f f er ent  sol ut i ons. 16  Al l  of  t he appr oaches assume some 

ki nd of  Cr awf or d boundar y——some ki nd of  l i mi t at i on upon t he 

scope of  Cr awf or d——del i neat i ng who may be per mi t t ed t o t est i f y  

and upon what  evi dence t hey may r el y. 17  Thi s st andar d woul d 

r espect  def endant s '  const i t ut i onal  r i ght s t o conf r ont  t he 

wi t nesses who col l ect ,  pr ocess,  and anal yze t he evi dence 

pr esent ed at  t r i al  whi l e not  r equi r i ng ever y per son who has ever  

t ouched t he evi dence t o t est i f y i n cour t .  

¶77 Not  onl y must  t hi s cour t  har moni ze Wi l l i ams wi t h 

Cr awf or d,  Mel endez- Di az,  and Bul l comi ng,  but  i t  must  al so 

                                                 
16 Wi l l i ams,  132 S.  Ct .  at  2247- 48 ( Br eyer ,  J. ,  concur r i ng) .  

17 I d.  at  2248 ( Br eyer ,  J. ,  concur r i ng) .  

As a basi s f or  di scussi on,  Just i ce Br eyer ' s concur r ence 
pr ovi des t he f ol l owi ng al t er nat i ve sol ut i on t o hel p sat i sf y t he 
Conf r ont at i on Cl ause:  

[ S] houl d t he def endant  pr ovi de good r eason t o doubt  
t he l abor at or y ' s compet ence or  t he val i di t y of  i t s 
accr edi t at i on,  t hen t he al t er nat i ve saf eguar d of  
r el i abi l i t y  woul d no l onger  exi st  and t he Const i t ut i on 
woul d ent i t l e [ t he]  def endant  t o Conf r ont at i on Cl ause 
pr ot ect i on.    

Wi l l i ams,  132 S.  Ct .  at  2252 ( Br eyer ,  J. ,  concur r i ng) .  

For  comment ar y on Wi l l i ams,  see,  e. g. ,  Mi chael  A.  Sabi no & 
Ant hony Mi chael  Sabi no,  Conf r ont i ng t he " Cr uc i bl e of  Cr oss-
Exami nat i on" :  Reconci l i ng t he Supr eme Cour t ' s  Recent  Edi ct s on 
t he Si xt h Amendment ' s Conf r ont at i on Cl ause,  65 Bayl or  L.  Rev.  
255 ( 2013) .  
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har moni ze Wi sconsi n cour t  deci s i ons such as St at e v.  Wi l l i ams18 

and St at e v.  Bar t on. 19  The maj or i t y opi ni on,  r el yi ng mor e on t he 

r esul t  of  Wi l l i ams t han t he r at i onal e of  t he Cr awf or d l i ne of  

cases,  l eaves t hi s maj or  t ask undone.  

¶78 For  t he r easons set  f or t h,  I  wr i t e separ at el y.   

¶79 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns Par t  I  of  t hi s opi ni on.  

                                                 
18 St at e v.  Wi l l i ams,  2002 WI  58,  253 Wi s.  2d 99,  644 

N. W. 2d 919.  

19 St at e v.  Bar t on,  2006 WI  App 18,  289 Wi s.  2d 206,  709 
N. W. 2d 93.   
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¶80 ANN WALSH BRADLEY,  J.  ( concurring) .   I  j oi n t he 

maj or i t y opi ni on i n concl udi ng t hat  even i f  Deadwi l l er ' s r i ght s 

under  t he Conf r ont at i on Cl ause wer e vi ol at ed,  t he er r or  her e i s 

har ml ess.   Maj or i t y op. ,  ¶3.   Ther ef or e I  j oi n Sect i on I I I . B of  

t he maj or i t y opi ni on.  

¶81 However ,  f or  t he r easons set  f or t h i n Sect i on I  of  t he 

concur r i ng opi ni on,  I  cannot  j oi n t he maj or i t y ' s di scussi on of  

Wi l l i ams v.  I l l i noi s,  132 S.  Ct .  2221 ( 2012)  or  i t s appl i cat i on 

of  Wi l l i ams t o t hi s case.   See maj or i t y op,  ¶¶20- 35;  Chi ef  

Just i ce Abr ahamson' s Concur r ence,  ¶¶52- 65.   Ther ef or e I  j oi n 

Sect i on I  of  t he concur r i ng opi ni on.   Accor di ngl y,  I  

r espect f ul l y concur .      
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